Page 1 of 142

[ Federal Register: January 10, 2001 (Volume 66, Nunmber 7)]

[ Rul es and Regul ati ons]

[ Page 2051-2113]

From t he Federal Register Online via GPO Access [wai s.access. gpo. gov]
[ DOCI D: fr10j a01- 22]

[[ Page 2051]]

Departnment of the Treasury
Federal Reserve System

Federal Deposit |nsurance Corporation

O fice of the Conptroller of the Currency

O fice of Thrift Supervision

12 CFR Parts 35, 207, 346, 533

Di scl osure and Reporting of CRA-Rel ated Agreenents; Final Rules

[[ Page 2052]]

DEPARTMENT OF THE TREASURY

http://www.gpo.ucop.edu/cgi-bin/gpogate.testAvai sdoc=1& doctype=HTML & docid=.../162.140.64.3 2/1/01



O fice of the Conptroller of the Currency
12 CFR Part 35

[ Docket No. 00-34]
RIN 1557- AB85

FEDERAL RESERVE SYSTEM

12 CFR Part 207

[ Regul ati on G Docket No. R-1069]
FEDERAL DEPCSI T | NSURANCE CORPORATI ON
12 CFR Part 346

RI'N 3064- AC33

DEPARTMENT OF THE TREASURY

O fice of Thrift Supervision

12 CFR Part 533

[ Docket No. 2000-107]
RIN 1550- AB32

Di scl osure and Reporting of CRA-Rel ated Agreenents

AGENCIES: O fice of the Conmptroller of the Currency (OCC); Board of
Governors of the Federal Reserve System (Board); Federal Deposit
I nsurance Corporation (FDIC); Ofice of Thrift Supervision (OTS)

ACTION: Joint final rule.

SUMMARY: The OCC, Board, FDIC, and OTS (collectively, the agencies) are
publishing final rules to inplenment the CRA sunshine provisions of
section 48 of the Federal Deposit Insurance Act. These provisions
requi re nongovernnental entities or persons (NGEPs), insured depository
institutions, and affiliates of insured depository institutions that
are parties to certain agreenents that are in fulfillnment of the
Comunity Reinvestnent Act of 1977 to make the agreenments available to
the public and the appropriate agency and file annual reports
concerning the agreenents with the appropriate agency. These provisions
were contained in section 711 of the Granm Leach-Bliley Act.

The rule identifies the types of witten agreements that are
covered by section 48 (referred to as covered agreenents) and defi nes
many of the terns used in the statute. The rule al so descri bes how the
parties to a covered agreenent nmust nake the agreement available to the
public and the appropriate agencies and explains the type of
i nformati on that nust be included in the annual report filed by a party
to a covered agreenent.
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EFFECTI VE DATE: This joint rule is effective April 1, 2001

FOR FURTHER | NFORMATI ON CONTACT:

OCC. Mchael S. Bylsma, Director, Community and Consuner Law (202)
874-5750; or Karen O Solonon, Director, Legislative and Regul atory
Activities (202) 874-5090, O fice of the Conptroller of the Currency,
250 E Street, SW Washi ngton, DC 20219.

BOARD: Scott G Alvarez, Associate General Counsel (202) 452-3583,
Kieran J. Fallon, Senior Counsel (202) 452-5270, or Andrew Ml er,
Seni or Attorney (202) 452-3428, Legal Division; Genn E. Loney, Deputy
Director (202) 452-3585, Janes H. Mann, Senior Attorney (202) 452-2412,
or Kathleen C. Ryan, Senior Attorney (202) 452-3667, Division of
Consuner and Community Affairs; For users of Tel econmunications Device
for the Deaf (*TDD*) only, contact Janice Sims at (202) 452-4984;
Board of Governors of the Federal Reserve System 20th Street and
Constitution Avenue, NW Washi ngton, DC 20551

FDI C. Deanna Cal dwel |, Senior Policy Analyst (202) 942-3366, or
Robert Mooney, Assistant Director (202) 942-3378, Division of
Conpl i ance and Consuner Affairs; or A. Ann Johnson, Counsel, Regul ation
and Legislation Section (202) 898-3573, Federal Deposit |nsurance
Corporation, 550 17th Street, NW Washi ngton, DC 20429.

OTS: Richard Bennett, Counsel (Banking and Finance), (202) 906-
7409; or Karen Osterloh, Assistant Chief Counsel, (202) 906-6639;

O fice of Thrift Supervision, 1700 G Street, NW Washi ngton, DC 20552.

SUPPLEMENTARY | NFORMATI ON: The contents of this preanble are listed in
the follow ng outline:

| . Background

Il. Overview of Coments Received

I1l. Detailed Explanation of Final Rule

Definition of Covered Agreenent

Di scl osure of Covered Agreenents

Annual Reports

Ef fective Dates of Disclosure and Reporting Requirenents
Conpl i ance Provi sions

. Other Definitions and Rul es of Construction
IV. Regulatory Flexibility Act Analysis

V. Executive Order 12866 Deternination

VI . Paperwork Reduction Act

VII. Comments Regarding the Use of " Plain Language'
VI1I. Unfunded Mandates Act of 1995

| X. Conpliance Chart

mTmoow>

| . Background

Section 711 of the GLB Act (Pub. L. 106-102, 113 Stat. 1338 (1999))
added a new section 48 to the Federal Deposit |nsurance Act (12 U S.C
1831y) (FDI Act) entitled "~ CRA Sunshine Requirements.'' Section 48
applies to witten agreenents that (1) are nade in fulfillnent of the
Comunity Reinvestnent Act of 1977 (CRA),\1\\ \ (2) involve funds or
ot her resources of an insured depository institution or affiliate with
an aggregate value of nmore than $10,000 in a year, or loans with an
aggregate principal value of nore than $50,000 in a year, and (3) are
entered into by an insured depository institution or affiliate of an
i nsured depository institution and a nongovernnmental entity or person
Section 48 does not, however, cover any agreenent with a
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nongover nnental entity or person that has not had a CRA contact with an
i nsured depository institution or affiliate or a banki ng agency, such
as agreenments entered into by entities or persons that solicit
charitable contributions or other funds w thout regard to the CRA

Under section 48, the parties to a covered agreenment nust make the
agreenent available to the public and the appropriate agency. The
parties also nust file a report annually with the appropriate agency
concerning the di sbursenment, receipt and use of funds or other
resources under the agreenent.

On May 19, 2000, the agencies published a joint notice of proposed
rul emaking in the Federal Register (65 FR 31962, May 19, 2000) to
i mpl enment section 48. The joint notice requested comrent on all aspects
of the proposed rule and on a wide variety of specific topics
identified in the Supplenmentary Information acconpanyi ng the proposal

Il. Overview of Comrents Received

The agencies collectively received nore than 800 comments fromthe
public on the proposed rule, although many comrenters subnitted copies
of the sanme comrents to each of the agencies. Comments were received
froma wi de variety of sources including nmenbers of Congress; state and
| ocal government officials; banks, savings associations and their
hol di ng conpani es and other affiliates; commnity-based and non-profit
organi zations, including national and regional associations whose
menbership is conmposed of such organi zations; trade associations; other
busi nesses; and i ndivi dual s.

[[ Page 2053]]

These coments addressed to sonme degree nearly all aspects of the
proposed rule. A nunber of these comments are described in nore detai
in the description of the final rule below This section provides a
bri ef overview of the comments and is not intended to represent a
detailed summary of all of the comments. The agenci es have carefully
revi ewed and consi dered the information and views provi ded by al
comment ers.

Commenters generally requested additional guidance on the types of
actions that would constitute a witten arrangenent or understandi ng
between an insured depository institution or affiliate and a NGEP. Many
comenters supported the proposed rule's definition of "~ “fulfillnment of
the CRA,'' while others asserted that the proposed definition was too
broad.\2\ In this regard, a nunber of conmenters expressed concern that
the proposed rule could require the disclosure of, and reporting on, a
wi de range of agreenents between banki ng organi zati ons and NGEPs t hat
are not directly related to or affected by the CRA. They al so expressed
concern that the proposed rule could di scourage banki ng organi zati ons
fromentering into agreenments with NGEPs to provide | oans, investnents
or banking services in their local communities.

\'2\ The proposed rule generally defined ~“fulfillment of the
CRA"'" by reference to the full list of factors that the agencies
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consider in evaluating the CRA performance of an insured depository
institution or in acting on an application for a deposit facility
under the CRA, as described in the Iending, investnment and service
tests set forth in the CRA regulations jointly adopted by the
agencies (- CRA Regulations''). See 12 CFR Part 25 (OCC); 12 CFR
Part 228 (Board); 12 CFR Part 345 (FDIC); 12 CFR Part 563e (OTS)

Many comenters addressed the exenption included in the statute and
the proposed rule for agreenents that are entered into by an insured
depository institution or affiliate with a NGEP that has not
““comented on, testified about, or discussed with the institution, or
ot herwi se contacted the institution, concerning the Comunity
Rei nvestnent Act.'' \3\ Mst comenters that addressed this issue
requested that the agencies clarify the types of actions by a NGEP that
woul d constitute a CRA contact as described in the statutory exenption.
Sorme conmenters reconmended that the agencies define a CRA contact to
i nclude only CRA-related contacts by a NGEP with a Federal banking
agency or discussions with an insured depository institution or
affiliate about such contacts. Comrenters al so urged that the agencies
clarify that certain types of discussions with an institution or
affiliate, such as a general discussion by a NGEP with an institution
concerning the eligibility of products or services for consideration
under the CRA, were not CRA contacts (and were therefore exenpt) within
the neaning of the statute. Other comenters asserted that the statute
did not allow the agencies to linmt CRA contacts only to those that
occur with a Federal banking agency and that Congress intended a CRA
contact to enconpass a broad range of CRA-related contacts including
di scussions by a NGEP with an insured depository institution or
affiliate concerning the CRA

A nunber of conmenters al so argued that a CRA contact nust be with
an appropriate official or representative of the insured depository
institution or affiliate. A significant nunber of commenters al so urged
that a CRA contact be recognized only if the contact occurred within a
specified period of tine before the parties entered into the agreenent.
Some conment ers expressed concern that, w thout these or other
limtations, the statute or proposed rule would inmpose a substanti al
burden on persons claimng the exenption and make the exenption
virtual Iy neaningless. Other comenters asserted that the agencies
| acked the authority to require that a CRA contact be tenporally
related to a CRA-rel ated agreenent.

A nunber of conmenters argued that the statute or the proposed rule
i mposed a substantial burden on persons who engage in discussions with
banki ng organi zati ons concerning the CRA or petition the Federa
banki ng agencies for action related to the CRA. These commenters argued
that these burdens could chill the public's exercise of free speech or
right to petition the governnent as protected by the Constitution

Commenters generally supported the provisions of the proposed rule
that sought to streanline the disclosure and annual reporting
obligations of the parties to a covered agreenent to the extent
consistent with the statute. For exanple, comenters w dely supported
the proposed rule's provisions giving insured depository institutions,
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affiliates and NGEPs flexibility in making covered agreenents avail able
to the public and allow ng insured depository institutions, affiliates
and NGEPs that are party to a nunber of covered agreenents the ability
to file a single, consolidated annual report relating to all of the
agreenents.

Commenters al so generally supported the provisions of the proposed
rule that required a NGEP to nmeke its covered agreenents available to
an agency only upon request. Some commenters requested that insured
depository institutions and affiliates also be permtted to nake
covered agreenments available to the appropriate agency upon request, or
that the agencies further stream ine the agency disclosure obligations
applicable to institutions and affiliates. Comenters requested that
the agencies streanline the process for detern ning what information
contained in a covered agreenent may be withheld from public
di scl osure, such as by identifying categories of information that could
be withheld from public disclosure w thout prior agency review.

Comment ers overwhel mi ngly supported the proposed rule's provisions
allowi ng NGEPs to use Federal tax forms and other reports to fulfill
the reporting requirements of the rule. Coments were m xed concerni ng
the proposed rule's provisions governing the reporting of specific
purpose funds received by a NGEP, with some commenters supporting this
reporting nmethod and others asserting that the nethod was burdensonme or
not authorized by the statute.

Commenters al so supported the provisions of the rule that provided
that a NGEP is not required to file an annual report for any year in
whi ch NGEP di d not receive funds under a covered agreenent. Severa
comenters requested that the agencies provide a sinilar exenption from
the annual reporting requirements to insured depository institutions
and affiliates.

I1l. Detailed Explanation of Final Rule

This section provides a nore detailed discussion of the conments
recei ved on the proposal, the changes nade by the agencies in response
to comments, and the other provisions of the final rule. As with the
proposal, the final rule uses the term  "insured depository
institution,'' rather than " "“bank'' or " savings associations,'' to
facilitate conpliance and consi stency anong the agencies' rules. As
di scussed below, the rule identifies the specific agency or agencies
with whom a covered agreenent and its related annual reports should be
filed, and the agency or agencies that would be considered a rel evant
supervi sory agency for a covered agreenent.

The final rule and the remaining portions of this preanble also
refer to a ~~nongovernmental'' entity or person'' as a ~~NGEP.'' The
final rule uses this term rather than the term  “person,'' to avoid
confusion over the scope of the rule. The term  "~nongovernnmental entity
or person'' or ""NGEP'' is defined in section ___ .11 of the rule
generally to include

[[ Page 2054]]

any conpany or individual other than the Federal governnent; a state,
I ocal or tribal government; an insured depository institution or
affiliate; or a representative of any of the foregoing.

The Suppl enentary I nformation acconpanying the proposed rul e
i ncluded exanples illustrating the scope and application of the
proposed rule. Conmenters generally favored having exanpl es that
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provi de additional guidance concerning the rule's provisions. Some
comenters requested that the agencies clarify or anend certain
exanpl es, and comenters were divided on whether the agencies should
i ncorporate all exanples into the final rule.

The final rule includes exanples illustrating some of the key
provi sions of the rule, including the definition of a =~ CRA
comuni cation,'' the scope of the exenptions for qualifying |oan
agreenents, and the information required to be provided in the annua
report of an NGEP. The exanples included in the rule are part of the
rule and conpliance with an exanple, to the extent applicable,

constitutes conpliance with the rule. (See section ___ .1(d).) The
exanples included in the rule illustrate only the scope and application
of the particular topic addressed by the exanple and do not illustrate

any other topic or issue that nay arise under the rule.

The agencies also have included in this preanbl e exanples that
illustrate other provisions of the rule. The agenci es have not included
these other exanples in the final rule because fewer questions appear
to arise in connection with these provisions and, thus, including the
exanples in the rule could make the rule | onger w thout providing a
commensurate | evel of benefit. The agencies, however, have incl uded
these exanples in the preanble to illustrate the manner in which the
agenci es expect to interpret the rule in these areas. To further assist
menbers of the public in conmplying with the rule, the agencies have
included in this preanble a chart that sumuarizes the disclosure and
reporting requirenents of the rule. This chart, which is not part of
the rule, is located at Part | X of this preanble.

By operation of law, the regulations of the agencies inplenmenting
section 48 shall take effect on the first day of the cal endar quarter
whi ch begins on or after the date on which the regulations are
published in final form which is April 1, 2001.\4\

The agenci es requested comrent on whether the rule should renain,
as proposed, in a separate part of each agency's regul ations or be
i ncorporated into the agencies' existing CRA Regul ati ons. Comenters
general ly favored keeping the rule separate fromthe CRA Regul ati ons.
In addition, section 48 anended the FDI Act, and not the CRA, and is
i ndependent of the CRA and the CRA Regul ations. Accordingly, the fina
rule is pronulgated as a new part to each agency's regul ati ons. Section

___.1(c) of the final rule provides that nothing in the final rule
affects in any way the CRA, the agencies' CRA Regul ations, or any
agency's interpretations or adnministration of the CRA or the CRA
Regul ati ons.

The followi ng description applies to the rule of each agency. Since
each agency's rule will be codified at a different part of the Code of
Federal Regul ations, the follow ng description references the rule
using only the section nunbers used in the rule.

A. Definition of Covered Agreenent
Section __ .2 of the rule defines which agreenents are covered by
the rule and includes the Act's exenptions fromthe definition of a

covered agreement for qualified | oan agreenents.
1. Covered Agreenents
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The proposed rule defined a covered agreenent as any contract,
arrangenent, or understanding that neets all of the follow ng four
criteria:

The agreenment is in witing;

The agreenment is made pursuant to, or in connection wth,
the fulfillment of the CRA, as defined by the rule (see section __.4);

The parties to the agreement include (1) one or nore
i nsured depository institutions or affiliates of an insured depository
institution, and (2) one or nmore NGEPs; and

The agreenment provides for the insured depository
institution or affiliate to provide cash paynents, grants, or other
consi deration (except |oans) having an aggregate val ue of nore than
$10, 000 in any cal endar year, or to make loans in an aggregate
princi pal amount of nore than $50,000 in any cal endar year

The final rule retains these four criteria for coverage. The fina
rule also provides that, in order for an agreement to be covered, one
of the NGEPs that is a party to the agreenent nust have had a CRA
comuni cation (as defined in section _ .3) prior to the tine the
parties entered into the agreenent. As noted above, section 48
specifically exenpts from coverage any agreenment entered into by an
institution or affiliate with a NGEP who has not had a CRA
comuni cation. The agencies believe that structuring this statutory
exenption as an affirmative requirement for coverage nakes the rule
easier to understand wi thout affecting the scope of the rule. The scope
of the exenption for agreenents with a NGEP that has not had a CRA
conmuni cation is discussed in detail bel ow

A covered agreenment may be with an insured depository institution
or any affiliate of an insured depository institution, including a bank
hol di ng conmpany or a nonbank affiliate. Section 48 and the rule apply
only to witten contracts, arrangenments or understandi ngs, and do not
apply to oral contracts or agreenents.

Some conmenters requested that the agencies provide additiona
gui dance concerni ng when witten comruni cati ons between a NGEP and an
i nsured depository institution or affiliate would constitute a
““contract, arrangenent or understanding.'' In addition, sone
comenters asserted that the rule should apply only to legally
enforceabl e contracts, while comrents were nmi xed on whether the rule
shoul d apply to unilateral lending or investnment pledges made by an
i nsured depository institution or affiliate in response to previous
actions by a NGEP

As noted above, section 48 by its terns applies not only to witten
contracts, but also to witten arrangenments and witten understandi ngs
that are entered into by an insured depository institution or affiliate
with a NGEP and that otherw se neet the statutory criteria to be a
covered agreenment. For this reason, the agencies have not linmted the
final rule to legally binding witten contracts. Other witten
agreenents that do not constitute a legally binding contract, but that
reflect a mutual arrangenment or understandi ng between an insured
depository institution or affiliate and a NGEP woul d be a covered
agreenent if they neet the other criteria set forth in the rule.\5\ A
written arrangenent or understanding may be reflected by one or nore
docunents.
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The agenci es have included three exanples in the final rule that
illustrate when a witten arrangenment or understandi ng would and woul d
not exist. (See section __.2(b).) Exanple 1 involves a NGEP that
meets with an insured depository institution and states that the
institution needs to make nore comunity devel opnment investnents in the
NGEP' s community. The NGEP and institution, however, do not reach an
agreenent concerning the comunity

[[ Page 2055]]

devel opnent investnents the institution should nmake in the commnity,
and the parties do not reach any nmutual arrangenent or understandi ng.
The institution later unilaterally issues a press rel ease that
announces the institution has established a general goal of making $100
mllion of conmunity grants in | ow and noderate-inconme nei ghborhoods
in the institution's community over the next 5 years and does not
identify the NGEP. Since there was no agreement or understanding
between the institution and NGEP, and the institution acted
unilaterally to establish its investnent goal, Exanple 1 states that
the press release issued by the institution is not a witten
arrangenent or understandi ng.

In Exanple 2, a NGEP neets with an insured depository institution
and states that the institution needs to offer new | oan prograns in the
NGEP' s comunity. The NGEP and the insured depository institution reach
a nutual understanding that the institution will provide $10 mllion in
additional loans in |ow and noderate-inconme nei ghborhoods in the
NGEP's community. The insured depository institution tells the NGEP
that it will issue a press rel ease announcing the program and
subsequently issues a press release that incorporates the key ternms of
the mutual understandi ng between the institution and NGEP. The press
rel ease reflects the nutual arrangenment or understandi ng between the
NGEP and the insured depository institution and is, therefore, a
written arrangenent or understandi ng.

In Exanple 3, a NGEP sends a letter to an insured depository
institution requesting that the institution provide a $15,000 grant to
the NGEP. The insured depository institution responds in witing and
agrees to provide the grant to the NGEP in connection with its annua
grant program Since the exchange of letters reflects an understandi ng
or arrangenment between the insured depository institution and the NGEP,
the agreenment would be a covered agreenment if it nmeets the other
criteria set forth in the rule including, in particular, the
requi renent that the NGEP have had a CRA comruni cati on.

These exanpl es are not exclusive and other witten exchanges may or
may not constitute a witten arrangenent or understandi ng dependi ng on
the facts and circumstances of the particular situation.

2. Loan Agreements That Are Not Covered Agreenents

Section 48(e)(1)(B) specifically exenmpts certain types of |oan
agreenents from coverage even if they otherwi se neet the definition of
a covered agreement. Section ___ .2(c) of the final rule inplenents
t hese exenptions.

a. Mortgage Loans. The first statutory exenmption is for any
i ndi vi dual nortgage | oan. Under this exenption, any nortgage | oan made
by an insured depository institution or affiliate to any individual or
entity is exenpt fromthe requirements of section 48. This exenption is
avail abl e for any nortgage | oan, regardl ess of the identity of the
borrower or the rate charged on the | oan.

The agenci es requested comrent on what types of |oans would qualify
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as a "nortgage loan'' for purposes of this statutory exenption. A
nunber of comenters addressed this issue, with the vast ngjority
stating that the exenption should be available for any loan that is
secured by real estate. A few commenters asserted that the agencies
shoul d define a nortgage loan to include any |oan the proceeds of which
are used for real estate-related purposes, even if the | oan was not
secured by real estate. Sone comenters al so contended that investnents
i n nortgage-backed securities or other types of real estate investnents
shoul d be exenmpt under this provision.

The final rule provides that this statutory exenption is available
to any individual loan that is secured by real estate. The real estate
securing the | oan may be used for residential or conmercial purposes,
and the | oan does not need to have been obtained for purposes of
purchasing or inproving the real estate. Since section 48 specifically
provi des that this exenption is available only to nortgage |oans, an
agreenent to make a real-estate related i nvestnment (including an
i nvestment in nortgage-backed securities) or to make a | oan that is not
secured by real estate is not exenpt under this provision, although
such agreenments may be exenpt from coverage under other provisions of
the rule.

Section __ .2(d) of the final rule provides exanples illustrating
the rule's exenptions for qualifying | oan agreenents. The first exanple
(Example 1) illustrates the exenption for any individual nortgage | oan.
In this exanmple, an insured depository institution provides an
organi zation with a $1 nmillion | oan pursuant to a witten agreenent.
The loan is secured by real estate that is owned or to-be-acquired by
the organi zation. Accordingly, Exanple 1 states that the agreenent is
exenpt from coverage regardless of the interest rate on the |oan or
whet her the | oan was nade for purposes of re-Iending.

b. Specific Contracts or Commtnments for Qualifying Loans. The
statute al so exenpts from coverage "~ any specific contract or
conmitment for a |oan or extension of credit to individuals,
busi nesses, farns, or other entities, if the funds are | oaned at rates
[that are] not substantially below market rates and if the purpose of
the | oan or extension of credit does not include any re-lending of the
borrowed funds to other parties. = \6\ Under the statute, this
exenption is available for any type of loan to any individual or entity
if the loan neets the market rate and re-lending restrictions of the
statute.

The agenci es requested comrent on whether this exenption covers
only a specific comitnent to nmake a qualifying | oan or extension of
credit (such as a loan commitnment typically nmade in the course of
providing a line of credit to a small business), or also would provide
an exenption for a cormitnment to make multiple | oans that neet the
Act's restrictions. The agencies al so requested coment on whet her the
agenci es shoul d define when a loan is made at "~ substantially bel ow
mar ket rates'' or for purposes of re-lending. Mdst comenters that
addressed these issues requested that the agencies provide additiona
gui dance concerning the phrases " “substantially bel ow market rates'
and "~ for purposes of re-lending,'' and some of these comenters
suggested definitions for these phrases. Comrents were ni xed on whet her
the exenption was available only to a specific contract or comntnent
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for an individual loan or if it also would cover a general comtnent
by an insured depository institution to nmake multiple |oans over a
period of tinme.

After carefully review ng the |anguage and purposes of section 48
and the comrents received, the agencies have determ ned that the
exenption in section ___ .2(c)(2) is available only with respect to a
specific contract or commitment by an insured depository institution to
make a single loan or extension of credit that nmeets the Act's narket-
rate and re-lending restrictions, and does not cover an agreenent or
comitrment by an institution or affiliate to nake multiple | oans or
extensions of credit. The agencies al so have anmended the rule to
provide that a loan is nmade for "~ purposes of re-lending'' only if the
| oan application or other |oan docunents indicate that the borrower
intends or is authorized to use the borrowed funds to nake a | oan or

[[ Page 2056]]

extension of credit to one or nore third parties.

The final rule retains the statute's restriction that the |oan or
extension of credit nmay not be made at a rate that is substantially
bel ow market rates. In determ ning whether a |oan or extension of
credit is made at "~ “substantially bel ow market rates,'' an institution
shoul d conpare the rate charged on the |oan or extension of credit to
the rate the institution has or would charge a conparabl e borrower
(e.g., a NGEP with simlar financial resources and credit history) on a
conpar abl e type of transaction (e.g., a construction |oan, permnent
fi nanci ng, small business | oan, or unsecured consuner |oan). Since the
rates charged on particular types of |loans vary over tine and may vary
depending on the | ocation of the | ender and borrower, the agenci es have
not included in the rule a fixed fornula for determ ning whether a | oan
or extension is made at "~ “substantially bel ow market rates.'

Exanples 2, 3 and 4 in section ___ .2(c) of the rule illustrate the
scope and application of this exenption. In Exanple 2, an insured
depository institution comrits to provide a $500,000 line of credit to
a small business pursuant to a witten agreenent. The exanpl e provides
that the loan is made at a rate within the range of rates offered by
the institution to other simlarly situated small businesses in the
mar ket and the | oan docunmentati on does not indicate that the borrower
intends or is authorized to re-lend the borrowed funds. Accordingly,
the exanple states that this conmtnent for an individual loan is
exenpt under section ___ .2(c)(2) of the rule.

In Exanple 3, a small business obtains a $75,000 snall business
| oan, docunmented in witing, froman insured depository institution
The institution offers its borrowers small business |oans that are
guaranteed by the Small| Business Adm nistration (SBA) and the loan is
made under this |loan program The |oan documentati on does not indicate
that the borrower intends or is authorized to re-lend the funds to any
third-party. Although the rate charged by the institution on the |oan
is well below that charged by the institution on comrercial |oans, the
rate is within the range of rates that the institution would charge a
simlarly situated small business for a simlar |oan under the
institution's SBA |l oan program Accordingly, the exanple states that
the loan is not nade at substantially below market rates and is exenpt
from coverage under section ___ .2(c)(2) of the rule.

Exanpl e 4 involves a bank hol di ng conmpany that enters into a
written agreement with a conmunity devel opnent organi zation. The
agreenent provides for the insured depository institutions owned by the
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bank hol di ng conpany to nmake $250 million in small business loans in
their communities over the next 5 years. Since the agreenent provides
for the institutions to make nultiple |loans, the agreenent is not a
specific contract or cormitrment for a | oan or extension of credit and,
thus, is not exenpt from coverage under section ___ .2(c)(2) of the
rul e. The exanple notes, however, that each small business | oan made
pursuant to this general comm tment would be exenpt from coverage if
the | oan separately neets market rate and re-lending restrictions of
the exenpti on.

To be entirely exenpt from coverage under section ___ .2(c)(1) or
(2) of the rule, an agreement nust be exclusively a | oan, extension of
credit or loan commitment that meets the requirements of the rel evant
exenption. The rule provides, however, that if an agreement includes a
| oan, extension of credit or |oan conmitnent that, if docunented
separately, would neet the rule's requirenents to be exenpt and al so
provi des for the insured depository institution or affiliate to provide
ot her funds or resources, the exenpt |oan, extension of credit or |oan
commi tment may be excluded for purpose of determ ning whether the
agreenent nmeets the Act's dollar thresholds or is in fulfillnment of the
CRA. (See section ___ .2(e).)\7\

\' 7\ The agenci es note, however, that if the other consideration
woul d reduce the effective interest rate paid on the |oan or
extension of credit to a rate that is substantially below the market
rate, the |loan or extension of credit would not itself be exenpt
from cover age

3. CRA Conmuni cati on

Section 48(e)(1)(B)(iii) provides a statutory exenption fromthe
CRA Sunshi ne provisions for " “any agreenment entered into by an insured
depository institution or affiliate with a [ NGEP] who has not commented
on, testified about, or discussed with the institution, or otherw se
contacted the institution, concerning the Cormunity Reinvestnent Act of
1977.'"' This exenption for agreenents with persons who have not had a
CRA contact was included in section ___ .2(b)(2) of the proposed rule,
whi ch contained an exenption that restated the statutory | anguage in
section 48(e)(1)(B)(iii). Section ___ .2(b)(2) also provided exanpl es
of actions that would constitute a CRA contact and other exanpl es of
actions that would not be considered a CRA contact.

The preanble invited comrent on this aspect of the proposal,
i ncl udi ng corment on whet her the agencies should provide a nore
detailed definition of the exenption and on several alternative
approaches to defining CRA contact. Nearly all conmenters requested
that the agencies change the definition of CRA contact in the proposed
rule to explain the breadth of the exenption, to provide additiona
clarity regardi ng what constitutes a CRA contact, or to exenpt
specifically certain types of contacts. Many conmenters underscored the
i mportance of a rule that allowed persons to determine before entering
into an agreenent whether or not they have had a CRA contact and
qualify for the exenption. While many commenters expressed concern
about various aspects of the proposal on CRA contact, comrenters were
di vided on how to address these concerns.

A significant nunber of commenters argued that the agencies shoul d
define a CRA contact to cover only providing CRA-rel ated comments or
testimony to an agency and di scussions with an insured depository
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institution or affiliate about providing (or refraining from providing)
such conments or testinony. There was al so significant support for an
alternative that would have excluded discussions with an insured
depository institution or affiliate concerning whether particul ar

| oans, services, investnment or comunity devel opment activities are
generally eligible for consideration by an agency under the CRA

Regul ations. Others argued that only conversations related specifically
to the CRA performance record of an institution should be covered.

A significant nunber of commenters advocated exenpting contacts
that are incidental to ordinary business dealings, which were perceived
as outside the intended scope of the statute. Ot hers advocated
exenpting certain types of ““routine inquiries,'' such as inquiries
about what an institution's CRArating is or about the CRA statute or
rule.

Some conmenters, on the other hand, supported a broad
interpretation of CRA contact that would cover general discussions of
the CRA. A snmall nunmber of comrenters supported a broad interpretation
of CRA contact while also advocating that the agencies narrow ot her
aspects of the definition of a covered agreenment, such as the
definition of fulfillment.

In addition to these issues regarding the scope of the exenption,
many commenters urged the agencies to

[[ Page 2057]]

address other issues raised by the CRA contact definition. In
particul ar, a nunmber of comrenters suggested that the agencies indicate
who at the relevant institution or affiliate and who at the NGEP nust
have a CRA contact or have know edge that a CRA contact has occurred,

or require a tenmporal or other connection between the CRA contact and
negoti ati on of a CRA agreenent.

As expl ained nmore fully below, the final rule incorporates changes
in three areas to address coments regarding the definition of CRA
contact. In summary, in order to identify contacts that have a
relationship to an agreenment and to avoid inmposing substantial burden
on parties entitled to claimthe exenption, the final rule adopts a
definition of " CRA conmunication'' that has three parts. First, the
rule adds clarity regarding the type of conmmunication that is
considered to concern the CRA; second, the rule provides that the
institution and the NGEP must have know edge of the CRA comuni cation
and specifies who nust have that know edge; third, the rule recognizes
a tenporal relationship between the comuni cati on and the agreenent.

In addition, the final rule relocates and rewords the CRA
comuni cation provision froman exenption for NGEPs that have not had a
CRA comunication to a requirenment in the definition of a covered
agreenent that the agreenent be with a NGEP that has had a CRA
conmuni cation. The final rule also refers to a CRA contact as a ~~CRA
comuni cation.'' This relocation and rewordi ng nmakes the final rule
easier to read and understand and does not have any substantive effect.

a. Definition of CRA Communication. In considering the scope of the
exenption in section 48(e)(1)(B)(iii) for NGEPs that have not had a
contact concerning the CRA the agencies have carefully considered the
words of the statute and the purpose of the exenption as well as the
coments received by the agencies. The Conference Report for the Act
i ndicates that this exenption was designed to provide an exenption from
the requirements of the CRA Sunshine provisions for a wi de range of
organi zations that solicit funds without regard to the CRA. The
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Conference Report |ists as exanples of the types of groups that night
qualify for this exenption civil rights groups, comunity groups
provi di ng housing or other services in |lowinconme nei ghborhoods,

vet erans groups, and comrunity theater groups.\8\

\8\ See HLR Conf. Rep. No. 106-434 at 179 (1999).

The final rule clarifies the definition of a CRA comuni cation by
addi ng specificity that was drawn fromthe exanples published in the
original proposal and in the preanmble to the original proposal. Under
the final rule, a CRA communication is defined to include any of the
following five types of contacts:

Any written or oral conment or testinony provided to a
Federal banki ng agency concerning the adequacy of the performance under
the CRA of the insured depository institution, any affiliated insured
depository institution or any CRA affiliate;\9\

\9\ As discussed nore fully below, a ~"CRA affiliate'' is an
affiliate of an insured depository institution whose activities are
considered in evaluating the CRA performance of the institution.
Accordingly, it is viewed as part of the insured depository
institution for these purposes.

Any written conment submitted to the insured depository
institution that discusses the adequacy of the performance under the
CRA of the institution and that rmust be included in the institution's
CRA public file;

Any di scussion or other contact with an insured depository
institution or any affiliate about providing or refraining from
providing witten or oral coments or testinmony to any Federal banking
agency concerning the adequacy of the performance under the CRA of the
i nsured depository institution, any affiliated insured depository
institution or any CRA affiliate;

Any di scussion or other contact with an insured depository
institution or any affiliate about providing or refraining from
providing witten coments that concern the adequacy of the
institution's CRA performance and that rmust be included in the
institution's CRA public file; and

Any di scussion or other contact with an insured depository
institution or affiliate about the adequacy of the perfornmance under
the CRA of the insured depository institution, any affiliated insured
depository institution, or any CRA affiliate.

The first four types of contacts include contacts with a Federa
banki ng agency or with an institution or affiliate about contacting a
Federal banki ng agency, as well as witten comunications that, under
exi sting rules, nmust be retained by an institution in its CRA public
file. The final rule includes a fifth type of contact that relates to
any di scussion or other contact with an institution or affiliate about
t he adequacy of the institution's performance under the CRA

In adopting this fifth type of contact, the agencies have carefully
consi dered the suggestion of a number of comrenters that CRA
comuni cations be limted to the first four types of agency contacts or
to discussions with an institution regardi ng agency contacts. The
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agencies note that the exenption in section 48(e) for a NGEP that has
not had a CRA comunication, by its terms, is available only if the
NGEP has not "~ "discussed with the institution, or otherw se contacted
the institution, concerning the CRA.'"' By its ternms, the exenption
appears to contenplate that, in order to qualify for the exenption, the
NGEP not have had di scussions or contacts "~ concerning the CRA "'
Contacts " “concerning the CRA'' would cover discussions that are not
limted to discussions regarding providing testinmony or coments to an
agency.

In order to explain what type of contact is covered by the words
““concerning the CRA,'' the final rule includes the fifth category for
di scussi ons or other contacts about the " adequacy'' of the
institution's performance under the CRA. This reference was included to
i ndicate that a contact that is related to how well or how poorly an
institution is fulfilling its obligation to help neet the credit needs
of the institution's comunity as eval uated under the CRA is one of the
types of contacts that would be nost likely to influence a CRA
agreenent, and, consequently, would be a CRA conmunication that
disqualifies a NGEP from claimng the exenption in section
48(e) (L) (B) (iii).

To help illustrate when a di scussion or contact relates to the
adequacy of an institution's CRA performance, the final rule contains
several exanples of contacts that would be covered and several exanples
of contacts that would be exenpt.\10\ These exanpl es address only the
content of a CRA communi cation and assune that all other requirenents
regardi ng the comuni cati on (and agreenent) are otherw se satisfied.

\'10\ Some commenters argued that the exanples in the proposed
rule were helpful in illustrating the scope of the CRA contact
exenption and requested additional exanples. O her conmenters argued
that the exanples would broadly discourage certain kinds of contacts
and should be elimnated. Section ___ .1(d) of the final rule states
that the exanples included in the rule are not exclusive, and the
agenci es believe that, on this basis, the exanples are a useful

illustration of the scope of the rule.

Three exanpl es address contacts that are CRA conmmuni cati ons and,
consequently, would cause a written agreenent involving the NGEP to be
a covered agreenment. In the first exanple, a NGEP files a witten
comment with a Federal banking agency in response to a general agency
request for coments on an application to open a new branch

[[ Page 2058]]

The comrent filed by the NGEP states that the applicant insured
depository institution has successfully addressed the credit needs of
its community. In the second exanple, a NGEP states to an executive

of ficer of an insured depository institution that the institution nust
i mprove its CRA performance. Both of these exanmples illustrate a
contact in which the CRA performance record of the institution is
specifically nmentioned.

The statute does not require that a specific reference to the
Comunity Reinvestnent Act of 1977 be made in order to represent a CRA
conmuni cati on, and, in fact, a nunber of comrenters indicated that
di scussions | eading to agreenents often do not include a specific
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reference to the CRA because the context of the negotiation makes cl ear
that the agreenent is intended to address CRA performance. To
illustrate this, an exanple of a CRA comunication has been incl uded
that involves an oral discussion in which the NGEP claims that the
institution needs to make nore nortgage | oans in | ow and noderate-

i ncome nei ghbor hoods. The connection with the CRA is indicated by the
reference to the action requested, which involves activities that are
often the focus of CRA performance eval uations, along with a statenent
i ndi cating an obligation that the institution take this action, an
obligation that is considered to arise out of CRA eval uations.

The final rule also includes several exanples of contacts that are
not considered to be CRA communi cations. One exanple involves a fund-
raising letter sent by a NGEP to an insured depository institution and
to other businesses in the community encouragi ng all businesses in the
comunity to nmeet their obligation to make the conmunity a better place
to live by supporting the fund-raising efforts of the NGEP. This
exanple illustrates that a fund-raising letter that is widely
distributed in a way that does not inply an obligation under the CRA is
not itself considered to be a CRA conmunication. Simlarly, a contact
by a NGEP with an insured depository institution to sinply determ ne
what rating the institution received at its nost recent CRA performance
exam nation would not, by itself, constitute a di scussion concerning
the adequacy of the institution's performance.

A nunber of conmenters advocated clarifying that the definition of
CRA comuni cati on woul d not include marketing efforts for products or
services that mght relate to CRA activities. The rule contains two
exanples that illustrate that general marketing efforts and genera
di scussions regarding the eligibility of products and services for CRA
consi deration are not considered to be CRA comuni cations unless the
comuni cation includes a discussion concerning the adequacy of the
particular institution' s CRA performance.

One exanpl e invol ves a discussion by a NGEP with an insured
depository institution regardi ng whether particul ar |oans, services,

i nvestments, conmunity devel opnent activities or other activities are

generally eligible for consideration by a Federal banking agency under
the CRA, without any discussion of the adequacy of the CRA performance
of the insured depository institution or affiliate.

Anot her exanple illustrates a situation in which the NGEP conbines
a general marketing discussion with a discussion of the eligibility of
particul ar | oans for consideration under the CRA, but w thout any
di scussi on of the adequacy of the CRA performance record of the
institution or obligation of the institution to take any action rel ated
to the CRA. In this exanple, the NGEP engages in the sale or purchase
of loans in the secondary narket and sends a general offering circular
to financial institutions offering to sell or purchase a portfolio of
| oans. The NGEP then neets with the institution and di scusses whet her
specific | oans are generally eligible for consideration under the CRA
i ncl udi ng which loans are made in the institution's comunity, w thout
di scussing the CRA performance or obligations of the institution. The
agenci es believe that purchases and sales of |oans in the secondary
mar ket are typically done in the manner illustrated in the exanple and,
therefore, generally do not involve a CRA comrunication

The final rule also retains two exanples contained in the proposed
rule regarding other matters. One illustrates that statements nade at a
wi dely attended conference on a general topic (but not a neeting or
hearing regarding a specific institution, affiliate or transaction) are
not considered to be CRA communi cations. Statenents nmade at wi dely
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attended conferences on general topics are not likely to be effective
in influencing CRA agreenents and cannot be effectively nonitored.

The other exanple illustrates that statements made in response to a
direct request to the specific NGEP from a Federal banking agency (but
not a general request for coment in connection with an application for
approval of a transaction or an exam nation) are not considered to be
CRA comuni cati ons. Sone comenters suggested that this exanpl e be
del eted because it suggested a preference for statenments nmade by NGEPs
that have been directly contacted by a banki ng agency over NGEPs that
provide information to the agency in the course of a genera
solicitation of public comment. The final rule retains the exanple
because the agencies believe that it is inmportant to the agencies'
ability to nmeet their statutory obligations under the CRA that the
agencies obtain information regarding the credit needs of the community
fromsources that include NGEPs that nay enter into agreements with
i nsured depository institutions. In these circunmstances, the contact
results due to an action by the agency, not an attenpt by the NGEP to
i nfluence the agency or obtain a CRA agreenent. Inposing the rule's
requi renments on the NGEP in this context m ght discourage cooperation
bet ween NGEPs and the agencies and inpede the ability of the agencies
to obtain useful information regarding the banking and credit needs of
conmuni ti es.

b. Know edge of CRA Comruni cations. To define when a NGEP has had a
CRA comuni cation with an insured depository institution for purposes
of the exenption provided in section 48(e)(1)(B)(iii), it is essential
to know when a comunication is ~"with the [insured depository]
institution'' and when it is by a NGEP. In other words, it is essential
to know who speaks for the institution and for the NGEP. The statute is
silent on this point.

A nunber of conmenters suggested that the rule apply only to CRA
comuni cations that occur with designated officers of the insured
depository institution or affiliate, such as the CRA conpliance officer
or persons that negotiate covered agreenents. |In circumstances where
the individuals involved in or responsible for negotiating agreenents
do not know that a CRA conmuni cation has occurred, comenters claimed
that it would be difficult, if not inmpossible, for institutions and
NGEPs to know whet her they properly clainmed the exenption or were, in
fact, in violation of the CRA Sunshine provisions.

For exanpl e, casual conversations between a bank teller and a
custoner who is also an enpl oyee of a business consulting firm ni ght
i nvol ve CRA activities of the bank and neet a broad reading of the
proposed definition of CRA contact. Conmenters were concerned that, if
so, the contact could cause a witten agreenent between the institution
and business consulting firm

[[ Page 2059]]

to be a covered agreenment even though the conversation had no influence
over the agreenent because officials of the institution and of the NGEP
responsi bl e for negotiating the agreement were not aware of the
conversati on.

To address this, a number of conmmenters urged the agencies to
i nclude a requirenent that officers of the institution and of the NGEP
responsi bl e for negotiating agreenents have know edge of the CRA
comuni cation. Ot hers suggested that contacts include only
comuni cations with executive officers and the CRA conpliance officer
of insured institutions and with senior officers of NGEPs.
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As noted above, the CRA Sunshine provisions do not indicate who a
NGEP rmust contact at an insured depository institution or affiliate in
order to have been considered to have made a CRA contact for purposes
of the exenmption in section 48(e). The statute is also silent on who
speaks for a NGEP that is an organi zati on or conpany, rather than an
i ndi vi dual

The agencies believe that a CRA comunication can only have an
effect on an institution's willingness to enter into an agreement or on
the terms of an agreenment if the conmunication is with or is known to
i ndi vidual s at the organi zati on who are either involved in negotiating
the agreenment or have authority or responsibility for such agreenents.
These are the individuals that speak for the institution and represent
the institution in its decision making. Mreover, these are the
i ndi vidual s that are the nost |ikely to have comruni cati ons regardi ng
the CRA that could lead to or affect the types of agreements that the
CRA Sunshi ne provisions are intended to cover

There is no evidence in the terns of the CRA Sunshine provisions or
in the legislative history for those provisions that Congress intended
to deny the exenption based on CRA contacts that are not known to the
i ndi vidual s that are involved with or have the authority to influence
the negotiation of CRA agreements. In fact, the exanple referred to in
the legislative history of the type of organization the exenption was
designed to protect is a large youth organization with nationa
menber shi p.\11\ G ven the size, scope and nature of the organization
it is inpossible to believe that nmenmbers of that organization have
not--at some tine and in some capacity--had contacts with insured
depository institutions regarding the CRA. Wthout a requirenent in the
rule that attributes CRA communi cations only to nmenbers of the
organi zation that have authority or responsibility for negotiating
agreenents on behal f of that organization, this organization identified
in the legislative history would not be able to claimthe exenption

\11\ See HHR Conf. Rep. No. 106-434 at 179 (1999); 145 Cong.
Rec. S13887 (daily ed. Nov. 4, 1999).

Mor eover, there would be significant burden inposed on both banking
organi zati ons and NGEPs if organi zati ons and NGEPs are not entitled to
rely on the exenption in section 48(e)(1)(B)(iii) because of a CRA
comuni cati on between any enpl oyee at the organization with any nenber
of a NGEP. To assure that no unauthorized contacts occur and that
agreenents are properly exenpt under section 48(e)(1)(B)(iii), a
banki ng organi zati on and NGEP woul d be required to nmonitor all contacts
by all enployees and nenbers of the organization and NGEP. Even in
organi zati ons of only noderate size, this could entail tracking
contacts by thousands of enployees at a single banking organi zati on.
The burden fromthis nmonitoring effort is likely to be overwhel m ng
with few benefits because few if any CRA comunications that result in
CRA agreenents are likely to occur among individuals at the
organi zati on other than those individuals with authority and
responsi bility for these agreenents.

For these reasons, the final rule nodifies the proposed rule to
require that, in order to be a CRA comunication that disqualifies a
NGEP fromthe exenption in section 48(e)(1)(B)(iii), specified
individuals at the institution or affiliate and at the NGEP nust have
knowl edge of the conmuni cati on.
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Under the final rule, an insured depository institution or
affiliate is considered to have know edge of a CRA conmunication with a
NGEP i f any of the follow ng representatives of the institution or
affiliate have knowl edge of the contact with the NGEP:

An enpl oyee who approves, directs, authorizes or
negoti ates the agreement with the NGEP

An enpl oyee who is designated with responsibility for
conpliance with the CRA and who knows that the institution or any
affiliate of the institution is negotiating, intends to negotiate, or
has been informed by the NGEP that it expects to request that the
institution or affiliate negotiate an agreement with the NGEP; or

An executive officer of the institution or affiliate and
who knows that the institution or any affiliate of the institution is
negoti ating, intends to negotiate, or has been informed by the NGEP
that it expects to request that the institution or affiliate negotiate
an agreement with the NGEP.

In addition to contacts between an institution or affiliate and a
NGEP, there are several types of CRA contacts that arise in the agency
revi ew process or the CRA exami nation process or that involve records
that the institution is responsible for maintaining. These contacts are
of such inportance that the institution is deemed by the final rule to
have know edge of the comrunication. In particular, an institution or
affiliate is deened under the final rule to have know edge of any
testi mony provided to a Federal banking agency at a public neeting or
heari ng and of any witten comment subnitted to the insured depository
institution that rmust be and has been included in the institution's CRA
public file. An institution or affiliate is also considered under the
final rule to have know edge of any comment (written or oral) that has
been made by a NGEP to a Federal banking agency if the conment is
conveyed in witing by the agency to the insured depository institution
or affiliate.

The rul e establishes a parallel know edge requirement for a NGEP. A
NGEP i s considered to have know edge of a CRA conmunication if any of
the foll owing have know edge of the contact:

A director, enployee or menber of the NGEP who approves,
directs, authorizes or negotiates the agreenent with the insured
depository institution of affiliate;
A person who functions as an executive officer of the NGEP
and who knows that the NGEP is negotiating or intends to negotiate an
agreenent with the insured depository institution or affiliate; or
Where the NGEP is an individual, the individual

For purposes of this requirenment, an executive officer of an
institution, affiliate or NGEP is defined as provided in Regulation O
to include any person that participates or has authority to participate
in the major policymaking functions of the institution, affiliate or
NGEP, regardless of the person's title (see 12 CFR 215.2(e)). In
addi ti on, persons who serve as counsel to or agent for an insured
depository institution or NGEP are considered to be acting for the
i nsured depository institution or NGEP for purposes of receiving
written conments or testinony froman agency.

Under the final rule, the designated individuals are not required
personal ly to have had the CRA communi cation. Instead, a CRA
conmuni cation is
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covered if the communication involved or is known to one of the
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desi gnat ed i ndi viduals. The individuals identified in the rule at the
i nsured depository institution or affiliate and at the NGEP are the

i ndi vidual s who either are involved in or are responsible for CRA
agreenents. A CRA conmunication with an enpl oyee of an insured
depository institution, affiliate or NGEP that is not known to the

i ndi vidual s that negotiate an agreement or to a person with authority
to intervene in the negotiation of an agreenent is unlikely to

i nfluence the agreenent in any way. The know edge requirenent also
significantly reduces the burden on insured depository institutions,
affiliates and NGEPs to nonitor contacts of enployees or nmenbers that
play no role or have no influence in the negotiations or decisions
regardi ng agreenents.

c. Timng of CRA Communications. A mpjority of conmenters argued
that the final rules should require a tenporal relationship between the
CRA comuni cation and the agreement. These conmenters contended that a
comuni cation that occurs |ong before or anytinme after an agreenment has
been entered into does not influence the terns of an agreenent or
encourage an institution to enter into an agreenent. Consequently,
comenters argued that taking account of CRA conmunications that are
distant in time fromthe date of an agreenent would be contrary to the
pur pose of the exenption granted in section 48(e)(1)(B)(iii), which
they argued was to exenpt any agreenent with an NGEP that has not
attenpted to use the CRA to negotiate the agreenent. These commenters
argued that only CRA communi cations that occur during some period prior
to the date of the agreement be considered to be CRA contacts.

Comment ers suggested periods that varied from 30 days to 2 years prior
to the agreenent, with sonme arguing that only contacts that occur
during the public coment period for an agency's review of a
transaction or a CRA exam nation be considered.

Many commenters al so contended that failure to adopt a tenpora
connecti on between a CRA comunication and a covered agreement woul d
forever disqualify a NGEP for the exenption based on one CRA
comuni cation, regardless of when it occurred, its influence on a
written agreenent or how circumstances nmay have changed. They argued
that this would significantly chill free speech and the right to
provi de cormments to a Federal agency.

On the other hand, several comenters argued that section
48(e)(1)(B)(iii) by its terns does not provide any limtation on the
timng of a CRA conmuni cation, and that the exenption is available only
to a NGEP that has not had a CRA conmunication with an agency or
i nsured depository institution at any tine. These commenters believed
that the agencies have no authority to adopt a tenporal requirenment.

The agenci es have taken particular care in considering the views
presented by conmenters on this matter. A purpose of the CRA Sunshine
provisions is to provide public disclosure of agreements that are in
fulfillment of the CRA in order to allow the public and Congress to
nmoni t or how resources paid under these agreements are used.\12\ The
exenption in section 48(e)(1)(B)(iii) was included in order to provide
relief fromthe reporting and di sclosure provisions for agreenents with
NGEPs t hat have not had a discussion concerning the CRA. Thus, the
agenci es believe that the purposes of the exenption and of the CRA
Sunshi ne provisions generally assunme a connection between the CRA
comuni cation and the covered agreenent.

\12\ See, e.g., 145 Cong. Rec. S13877-78 (daily ed. Nov. 4,
1999).
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As a practical matter, in the case of agreenments that are intended
to be covered by the CRA Sunshine provisions, CRA conmmunications
normal Iy occur during the period in which the agreenent is discussed or
negoti ated, which is a relatively short period i mediately before the
agreenent is reached. Indeed, it is during this negotiating period that
comuni cations regarding the CRA have the nost effect on whether a CRA
agreenent will be reached and on what will be the purpose and the terns
of the agreenent.

This view was supported by comrenters representing insured
depository institutions as well as comrenters representing NGEPs, nost
of whom indicated that CRA comruni cati ons occurred regularly during the
negoti ation period for CRA agreenents. This view is also consistent
with one of the purposes of the CRA Sunshine provisions, which was to
al l ow nmonitoring of agreements that result from contacts concerning the
CRA.

The exenption provided in section 48(e)(1)(B)(iii) would, over
time, becone nmeaningless if the exenption is | ost because of statenents
concerning the CRA that are nade | ong before or after an agreenent has
been reached. Wthout a tenporal relationship, all persons that
potentially may have agreenents with insured depository institutions or
their affiliates regarding activities that receive favorable
consi deration under the CRA would likely feel conpelled to maintain
records that allow themto determ ne whether a CRA contact had ever
been made by any person in the organization in order to ensure that the
NGEP is in conmpliance with the exenption and the CRA Sunshine
provi sions. This would represent a significant recordkeepi ng burden on
persons, including businesses, comunity organizations and individuals,
that the exenption was intended to benefit. For many of these
organi zations, this would nean tracking and review ng contacts from
numer ous enpl oyees or menbers on a continuous and | ong-term basis.

Thi s heavy burden is inconsistent with the purpose of the
exenption. It is also inconsistent with the directive in the CRA
Sunshi ne provision that the agencies prescribe regul ations designed to
ensure and nonitor conpliance with the CRA Sunshine provisions wthout
i mposi ng an undue burden on the parties.

The agencies believe that recognizing a tenporal relationship is an
effective and objective nethod for identifying CRA conmunications that
are nost likely to have influenced the shape or the exi stence of an
agreenent. Conversely, by not covering comrunications made at a tine
that is distant fromor after the agreenent, the final rule
substantially reduces the potential that conmunications that are
unrelated to an agreenent will be covered wi thout excluding
comuni cations that have the nost direct effect on the agreenent.
Moreover, a tenporal relationship focuses on the fact that in nearly
all, if not all, cases CRA comunications are made during the period in
whi ch the potential for an agreement is discussed and the agreenent is
negoti ated. Thus, a tenporal relationship supports the purpose of the
CRA Sunshi ne provisions, including the exenption in section
48(e) (1) (B)(iii), of identifying and exenpting NGEPs that have not made
CRA comuni cations in an effort to obtain or negotiate a CRA agreenent.

For these reasons, the final rule provides a tinme frame designed to
recogni ze the connecti on between the comruni cati on and t he agreenent.
To be deened not to have had a CRA conmmuni cati on under section
48(e) (1)(B)(iii), a NGEP must not have had a CRA conmmuni cation within 3
years prior to entering into the agreenent in the case of oral or
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written communi cations with a Federal banking agency. The NGEP al so
nmust not have
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had within the 3 years prior to the agreement any witten CRA
comuni cation with the relevant insured depository institution or any
of its affiliates. In addition, the NGEP nust not have had within the 3
years prior to the agreenment any oral comrunication with the rel evant
i nsured depository institution or any of its affiliates about providing
(or refraining fromproviding) comments or testinony to a Federa
banki ng agency or coments to the institution's CRA public file where
such conmuni cati ons occur in connection with a request to, or agreement
by, the institution or affiliate to take any action that is in
fulfillment of the CRA. Finally, the NGEP nmust not have had any ot her
oral CRA conmmuni cation with the relevant insured depository institution
or any of its affiliates concerning the adequacy of the institution's
CRA performance within one year prior to entering into the agreenment.
The agencies selected the three year period for comruni cations with
an agency, certain types of discussions with an institution or
affiliate about providing testinmny or coments to an agency, and other
witten contacts with an institution or affiliate based on severa
considerations. In this regard, existing regulations generally require
an insured depository institution to maintain witten comrents inits
CRA public file for a period of three years.\13\ The agencies'
exam nation schedul es al so generally call for the agencies to evaluate
the CRA performance of |arge insured depository institutions every 3
years. Regul ations issued by the Ofice of Managenment and Budget and
applicable to Federal agencies al so di scourage any collection of
i nformation that would require regulated entities to retain records for
nmore than three years.\ 14\

\13\ See 12 CFR 25.43(a)(1) (OCC); 12 CFR 228.43(a)(1) (Board);
12 CFR 345.43(a)(1) (FDIC); and 12 CFR 563e.43(a) (1) (OTS).
\14\ See 5 CFR 1320.5(d)(2)(iV).

The agenci es selected the one year period for oral comunications
with an insured depository or affiliate (other than those relating to
agency conments or testinony under the circunstances descri bed above)
based on several other considerations. One consideration was that many
comenters suggested a tinme period in the one year range. Al so, a
shorter time period for oral comrunications with an insured depository
institution or affiliate recognizes that, as a practical nmatter, ora
conmuni cati ons are harder to nonitor and renenmber than witten
comuni cations. The agenci es believe, however, that insured depository
institutions and affiliates are nore likely to docunent and remnenber
oral conmuni cations with a NGEP that concern providing comments or
testimony to a Federal banking agency where such communi cations al so
i nvol ve a request to, or agreenent by, the institution or affiliate to
take additional actions in fulfillment of the CRA. Accordingly, the
agenci es have included such oral comrunications in the three year
peri od descri bed above.

The agencies believe these tine franes provi de reasonabl e assurance
that the comunication and the agreenment are not connected and woul d
not i npose an undue burden on the parties. Mreover, conmenters
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i ndi cated that where a CRA communi cation occurs it is nost often occurs
i medi ately before the parties enter into an agreenent. This contact
period is well within the tinme periods adopted by the rule.

d. Additional Exenptions. A nunber of commenters requested that the
Board exercise the authority granted by the CRA Sunshine provisions to
provi de exenptions for certain types of agreements that may involve a
CRA comuni cation.\15\ In particular, commenters requested exenptions
for law firms and consulting firnms, trade associ ati ons, owners of rea
estate that enter into sale or |ease agreenments wi th banks, community
devel opnent financial institutions (CDFls), and participants in the
secondary | oan market such as government-sponsored enterprises.

The agencies believe that many of the concerns raised by these
comenters are addressed by nodifications made to the fulfillment, CRA
comuni cation and other sections of the rule. In addition, a w de range
of agreenments between insured depository institutions and affiliates
and law firms will not be covered under the final rule because the
definition of ~"nongovernmental entity or person'' in the final rule
excludes any person or entity that is acting as a representative of an
i nsured depository institution or affiliate. (See section ___ .11.)
Accordi ngly, many agreenents between law firnms and i nsured depository
institutions and affiliates would not be considered covered agreenents
because the agreenent provides that the law firmw |l be acting as a
representative of the institution or affiliate.

In order for agreements to be covered agreenents, the NGEP nust
have had a CRA conmuni cation with an insured depository institution or
affiliate that is a party to the agreement or an affiliate of a party
to the agreenent and the agreenment nust be made pursuant to, or in
connection with, the fulfillnment of the CRA, as described bel ow. The
agenci es believe that nost traditional consulting agreenents that
i nsured depository institutions and affiliates enter into will not neet
both of these requirenents.

CDFls that are insured depository institutions or affiliates of
i nsured depository institutions are not covered by the CRA Sunshine
provisions to the extent that they have agreements with other insured
depository institutions or affiliates. CDFls that are not insured
depository institutions or affiliates thereof are considered NGEPs
under the rule (see section ___ .11.), and there appears to be no
reason to provide a special exenption for this class of NGEPs. In |ight
of the other changes and clarifications incorporated in the final rule,
the Board al so has not adopted any additional exceptions. The Board
retains the authority to grant exenptions fromthe CRA comrunication
provisions if experience in adm nistering these provisions denonstrate
that such action is appropriate.

4. Fulfillment of the CRA for Purposes of the CRA Sunshine Provisions
The CRA Sunshine requirements of section 48 of the FDI Act apply
only to covered agreenments. To be a covered agreenent, section 48(e) (1)
requires that the agreement be made pursuant to, or in connection wth,
““the fulfillnment of the Community Reinvestment Act.'' Section 48(e)(2)
defines “~“fulfillment'' for this purpose as "~ "a list of factors that

the appropriate Federal banki ng agency determ nes have a materi al
i mpact on the agency's decision'' to approve or disapprove an
application for a deposit facility under section 803 of the CRA or to
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assign a rating to an insured depository institution under section 807
of the CRA

In defining fulfillnment for purposes of the CRA Sunshine
provi si ons, the agencies proposed the |ending, investnent, and service
activities enunerated in the agencies' CRA Regulations as the |ist of
factors that have a material inmpact on the rel evant agency
decisions.\16\ This list of factors is:

\16\ 12 CFR 25.21-25.29 (OCC); 12 CFR 228.21-228.29 (Board); 12
CFR 345.21-345.29 (FDIC); 12 CFR 563e.21-563e.29 (OTS)

(1) Home purchase, hone inprovenment, snmall business, small farm
comunity devel opment, and consuner | ending as described in the |ending
test portion of the CRA

[[ Page 2062]]

Regul ations, including | oan purchases, |oan conmtnents and |letters of
credit;

(2) Making investnents, deposits, or grants, or acquiring
menber ship shares that have as their prinmary purpose conmmunity
devel opnent, as described in the investnent test portion of the CRA
regul ati ons;

(3) Delivering retail banking services, as described in the service
test portion of the CRA Regul ations;

(4) Providing comunity devel opment services as described in the
service test portion of the CRA Regul ati ons;

(5) For a wholesale or limnted-purpose insured depository
institution, conmunity devel opnent |ending, qualified investnments, and
comunity devel opment services, as described in the comunity
devel opnent test portion of the CRA Regul ati ons for whol esale or
limted-purpose insured depository institutions;

(6) For a small insured depository institution, the |Iending and
other activities described in the small insured depository institution
performance standard of the CRA Regul ations; and

(7) For an insured depository institution whose CRA performance is
eval uated on the basis of a strategic plan, any elenent of that plan as
described in the strategic plan portion of the CRA Regul ati ons.

The proposed rule also provided that an agreenent was in
fulfillment of the CRAif it called for any NGEP to provide or refrain
fromproviding witten or oral coments or testinmony to any Federa
banki ng agency concerning the performance under the CRA of an insured
depository institution or CRA affiliate that is a party to the
agreenent or an affiliate of a party to the agreenent, or witten
coments that are required to be included in the CRA public file of any
such insured depository institution.\17\

\'17\ The CRA Regul ations generally require the agencies to
consi der public coments and coments included in an institution's
CRA public file when evaluating an institution's CRA performance. In
addi tion, the CRA Regul ations require the agencies to consider
written or oral comments submitted to the agency when acting on
applications for a deposit facility.
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Some conmenters suggested that this list of factors was too broad
and covered normal business arrangenents that were not intended to be
covered by the CRA Sunshine provisions. In particular, commenters
suggested that, by referring to a list of factors that includes al
home nortgage | oans wherever and to whormever made, the proposal could
cover activities for which no CRA performance credit would ordinarily
be granted to the lending institution.

A nunber of conmenters al so argued that the agencies should only
consider an activity to be in fulfillnment of CRAif the activity is
itself “~"material'' to the CRA performance rating of an insured
depository institution or to an evaluation of its CRA performance in an
application for a deposit facility. These comenters suggested, anong
ot her options, that an agreenent be considered to be in fulfillment of
CRA only if it involved loans in nore than one of the assessnent areas
served by the insured depository institution, |oans of significant
amounts based on the size of the institution, or activities that would
change the CRA rating of the institution

The CRA Sunshine statute specifically defines "~ “fulfillment'' to
mean " "a list of factors that the appropriate Federal banki ng agency
deternines have a material inpact on the agency's decision'' to act on
an application for a deposit facility or assign a CRA rating. Under the
terms of the statute, the agency nust identify factors that have a
mat eri al inmpact. The statute deternines the threshold of amunts of
resources that are sufficient to trigger the CRA Sunshine requirenents.
For this reason, the agencies did not adopt the suggestion of
commenters that the agencies modify the list of factors to include a
measure of the size of an activity.

The agenci es recogni ze, on the other hand, that the |ist of factors
in the original proposal was very broad and could be read to cover
activities that do not inplicate the purposes of the CRA Sunshine
provi sions. To address this, the final rule has been anmended to provide
that performance of a listed activity, other than providing or
refraining fromproviding CRA-rel ated conments to an agency or
provi ding comments that must be included in the institution's CRA
public file, is considered to be in fulfillment of the CRA for purposes
of the CRA Sunshine provisions only if the activity is of the type that
is likely to receive favorabl e consideration by a Federal banking
agency in evaluating the performance under the CRA of the insured
depository institution that is a party or an affiliate of a party to
the agreenent.

This is intended as a general test that does not turn on whether or
not the activity in fact receives credit at the next CRA perfornmance
exami nation or is considered as part of a review of CRA performance in
a future application for a deposit facility. Instead, an insured
depository institution or NGEP can make this judgnent on the basis of
general experience with the CRA performance review process for the
particul ar type of insured depository institution. An insured
depository institution is likely to receive favorable consideration for
an activity if the activity (1) received favorable consideration at the
institution's previous CRA performance exanination, (2) would address a
deficiency that an agency cited in the nbpst recent public evaluation of
the CRA performance of the institution, or (3) is of the type that is
favorably considered by the agencies in review ng the CRA perfornmance
of conparable insured depository institutions. For exanple, under item
(3), an activity conducted by a small, wholesale or |imted-purpose
i nsured depository institution (as defined in the CRA Regul ati ons)
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woul d I'ikely receive favorable consideration if the agencies favorably
consi der such an activity when review ng the CRA perfornmance of other
smal |, whol esale or |inited-purpose institutions, respectively.

Honme nortgage lending in | ow and noderate-income nei ghborhoods in
an insured depository institution's assessnment area typically is
considered favorably. On the other hand, hone nortgage lending in
m ddl e- and upper-income nei ghborhoods, while taken into account in
deternmining the size and scope of an institution's lending activities
under the CRA Regul ations, generally does not receive favorable
consi deration. However, the context in which the insured depository
institution operates may dictate otherw se. For exanple, this would be
the case if the institution operates only in middle- and upper-incomne
areas or nmaekes |l oans only in high cost areas.

In focusing on activities that are likely to receive favorabl e
consi deration, the agencies recognize that there is a difference
bet ween the purpose of the CRA Regul ations, which nmust broadly take
account of the context in which an insured depository institution
operates, and the purpose of the CRA Sunshine provisions. The agencies
do not intend the list of factors under the CRA Sunshine provisions in
any way to indicate any change in the information that the agencies
revi ew under the CRA Regul ations or to affect in any way the manner in
whi ch exam nati ons are conducted or CRA performance ratings given.

Accordingly, section __ .4 specifically provides that the term
““fulfillment of the CRA'' is only defined for purposes of the CRA
Sunshine regulation. In addition, as discussed above, section ___ .1(c)

provi des that the final rule does not affect in any way the CRA the
CRA Regul ati ons or any agency's interpretations or
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adm ni stration of the CRA or CRA Regul ati ons.

As noted above, the final rule also provides that the |ist of
factors representing fulfillment of the CRA for purposes of the CRA
Sunshi ne provisions includes providing or refraining from providing
oral or witten comrents or testinmony to an agency concerning the
performance under the CRA of an insured depository institution that is
a party to an agreenment or that is an affiliate of a party to an
agreenent. Providing or refraining fromproviding witten coments
concerning the performance under the CRA of an insured depository
institution that is a party to an agreenent or that is an affiliate of
a party to an agreenment where the comments nust be included in the
institution's CRA public file also is always a factor that represents
fulfillment of the CRA. Providing oral or witten conments or testinony
to an agency concerning the adequacy of an institution's CRA
performance or providing witten comments that rmust be included in the
institution's CRA public file are activities that are al ways consi dered
to be in fulfillnment of the CRA under the final rule, without regard to
whet her the communi cati on comments favorably or unfavorably on the CRA
performance of the institution.

The ternms of a witten agreenment generally determ ne whether the
contract, arrangenment or understanding is in fulfillment of the CRA
However, the parties to a witten agreenment may not avoid coverage
under the Act by reaching an oral understanding, such as, for exanple,
an understanding that a party will submit (or refrain fromsubmtting)
oral or witten CRA-related conments or testinobny to an agency or
written comments to an insured depository institution that woul d have
to be included in the institution's CRA public file, and excluding this
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understanding fromthe terms of the witten agreenent.

Commenters generally supported the original proposal to exclude
fromthe list of factors activities designed to ensure conpliance with
the Federal |aws that prohibit discrinmnatory or other illegal credit
practices, such as the Equal Credit Opportunity Act (15 U . S.C. 1691 et
seq.) and the Fair Housing Act (42 U S.C. 3601 et seq.). Commenters
general ly agreed that inclusion of these activities in the |list of
factors could have an uni ntended and detrinmental inmpact on conpliance
with and enforcement of the fair Iending |laws by, for exanple,

di scouragi ng agreenents to hire "~ “mystery shoppers'' to test the
institution's conpliance with the fair lending |aws or agreenments to
settle a fair |l ending conplaint and i nprove fair |ending performance.
Accordingly, the list of factors has not been changed to include these
or other activities.

5. Val ue

An agreenent is subject to the CRA Sunshine provisions only if it
calls for an insured depository institution or affiliate to provide to
one or nore persons cash paynents, grants, or other consideration of
nore than $10, 000 in any cal endar year, or to make | oans that have an
aggregate principal amount of nopre than $50,000 in any cal endar year
The statutory threshold is based on the total value of paynents and
| oans provided for under the agreenent and does not require that these
paynments or |oans actually be nmade to a party to the agreenent.\ 18\

The final rule follows the proposed rule in providing that all cash
paynments, grants, consideration or |oans provided by an insured
depository institution or affiliate under the agreenent, including
anounts provided to individuals or entities that are not parties to the
agreenent, will be considered in determn ning whether an agreement neets
the rule's dollar thresholds. However, the rule provides that if an
agreenent includes a |oan, extension of credit or |loan comm tnment that,
if done separately, would be exenpt from coverage and al so provi des for
the institution or affiliate to provide other funds or resources, the
parti es may exclude the exenpt | oan, extension of credit or |oan
commi t ment when determining if the agreement neets the dollar
thresholds of the rule. (See section ___ .2(e)(2) of the rule and the
di scussi on under section I1l.A 2.b. above concerning qualifying | oans).

Under the final rule, an agreenent that provides for paynments to be
made in any cal endar year in excess of the dollar threshol ds
established by the statute is a covered agreenent for its entire term
The agencies believe that using a cal endar year period for these
cal cul ations should facilitate conpliance with the rule by providing
all parties to a covered agreenent a uniform basis for determ ning
whet her the agreenent is covered by the rule and because the terns of
an agreement may not coincide with the parties' fiscal years.

The final rule provides that the annual value of an agreenent that
does not have a fixed schedule of paynents is considered to be the
entire value of the agreenment. (See section ___ .2(e)(1).) Commenters
were mxed in their view of how to determ ne the value of a nulti-year
agreenent that does not specify when paynments should be made. Sone
comenters believed that the annual val ue of these agreenents should be
deternmined by anortizing the total value over the life of the
agreenent, or by reference to actual disbursenents, while others
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suggested that the entire value be credited to the first year of the
agreenent. The final rule credits the entire value of this type of
agreenent to the first year of the agreement. This approach is the
easiest to calculate and is the least likely to cause an agreenent
unexpectedly to become a covered agreenent.

The agenci es requested coment on how to val ue an agreenent that
does not specify the anpunt of payments, grants, |oans or other
consideration to be provided under the agreenment, such as an agreenent
for an insured depository institution to open a branch or to begin
of fering a new | oan product. Comenters that addressed this issue
suggested allowing the parties to estimate the value of the agreenent
in these cases or to assume that the agreement had no val ue.

In circunstances where an agreenent does not specify the anount of
paynments, grants, |loans or other consideration to be provided under the
agreenent, the agencies believe that the parties nust reasonably
estimate the value of the agreement. The final rule allows insured
depository institutions that choose to report a list of covered
agreenents to report the estimted value of the agreenent at that tine

(see section I11.B.3. below).
The followi ng are exanples of the value provisions of the rule.
These exanpl es, which are not included in the rule, illustrate only the

application of the dollar thresholds of the rule, and assune that the
agreenent otherw se qualifies as a covered agreenent.

Exanple 1: An insured depository institution enters into a
written agreement with a small business investnent conmpany pursuant
to which the institution will invest $25,000 in the conpany. Since
the agreenment does not establish a schedule of paynments, the entire
$25,000 is deened to be provided in the first year. Accordingly, the
agreenent nmeets the dollar threshold criterion to be a covered
agreenent .

Exanpl e 2: An insured depository institution and a comunity
organi zation enter into a witten agreenent pursuant to which the
institution will invest $1 million in a state-sponsored investnment
fund that supports affordable housing initiatives for |ow and
noder at e-i ncone individuals during the next year. The comunity
organi zation will not receive any funds or other resources fromthe
i nsured depository institution or its affiliates under the
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agreenent. The agreenent neets the value threshold criterion for a
covered agreenment under the proposed rul e because the value of the
agreenent for purposes of the CRA Sunshine provisions does not
depend on who receives paynents or resources under the agreenent.

Exanple 3: An affiliate of an insured depository institution
provi des a $100,000 [ oan to an association of small businesses
pursuant to a witten agreenment. The loan is on market ternms and not
for purposes of re-lending. The agreenent al so provides for the
affiliate to make a $5,000 grant to the | ocal chanber of comerce's
smal | business incubator. Because the |oan is nade on narket terns
and not for purposes of re-lending, the | oan would be an exenpt
agreenent under the rule if it were a separate agreenment (see
section __ .2(c)(2)). Accordingly, the value of the | oan may be
excluded in determining the value of the agreement. After excluding
the |l oan, the agreement would not neet the dollar criterion of the
rule.

http://www.gpo.ucop.edu/cgi-bin/gpogate.testAvai sdoc=1& doctype=HTML & docid=.../162.140.64.3

2/1/01



Page 29 of 142

Exanpl e 4: An insured depository institution and a NGEP enter
into a witten agreenment that requires an affiliate of the insured
depository institution to provide the organization with a grant of
$5,000 in 2001, $8,000 in 2002, and $11,000 in 2003. The agreenent
exceeds the dollar threshold criterion of the rule because the
agreement provides for payments in excess of $10,000 during 2003.
Assum ng the agreenent nmeets the other requirenments of the rule and
is not otherw se exenpt, the agreenent is a covered agreenent for
its entire term
6. Rel ated Agreenents Consi dered a Single Agreenent

In two circunstances, section 48(e) requires that separate
agreenents or contracts be aggregated for purposes of determning
whet her the agreenents--taken as a whol e--neet the definition of a
covered agreenment.\ 19\ The agenci es received very few coments
concerning the aggregation provisions of the proposed rule. Sone
comenters stated that the aggregation rules should be deleted or
shoul d apply only when necessary to prevent circunvention of the CRA
Sunshi ne provisions. The agenci es have retai ned the aggregation rul es
included in the final rule because the CRA Sunshine provisions require
the aggregation of agreements in certain circunstances, and excl uding
the aggregation principles fromthe final rule would require
institutions and NGEPs to consult both the statute and the rule to
deternmine conpliance with those provisions.

O her commenters requested clarification of certain aspects of the
aggregation rules. Those matters are addressed bel ow.

a. Agreenents entered into by the same parties. Under the fina

rule, all witten contracts, arrangenents, or understandings that are
entered into by an insured depository institution or affiliate of an
i nsured depository institution will be considered to be part of a
single agreenment if the contracts, arrangements, or understandi ngs are
entered into with the sane NGEP within a 12-nmonth peri od and each
agreenent is in fulfillment of the CRA. This aggregation rule applies
to all witten agreenents entered into during the 12-nmonth period by
the sanme NGEP on the one hand, and any part of the same organization,
i ncluding an insured depository institution and any of its affiliates,
on the other hand. The followi ng exanples illustrate this aggregation
princi pl e and assume that a CRA conmuni cati on has occurred before each
agreenent .

Exanple 1: In Novenber, an insured depository institution enters
into a witten agreement with Community Devel opment Organi zation
Inc. pursuant to which the institution makes an $8,000 i nvestnent in
the organization. In April of the next year, an affiliate of the
i nsured depository institution and Comunity Devel oprment
Organi zation, Inc. enter into a witten agreenent under which the
affiliate makes an additional $8,000 investnent in the organization.
For purposes of this exanple, both investnments are assumed to be
qualified investnents under the CRA Regul ations. The separate
agreenents nmust be aggregated under the rule and the conbi ned
agreenment neets the $10,000 dollar threshold of the rule.

Accordi ngly, the agreenents are jointly considered a covered
agreenent .
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Exanple 2: In Septenber, an insured depository institution
orally agrees to donate $15,000 of conputer equipnment to a |loca
housi ng organi zation. In January of the follow ng year, the
institution and organi zation enter into a witten agreenent for the
institution to make a $5,000 CRA qualified investment in a |oca
housi ng project that is eligible for lowincome housing tax credits.
The agreenments do not need to be aggregated under the rule because
the Septenber agreement was not in witing.

Exanple 3: In February, an insured depository institution enters
into a witten agreement with Partnership A for the institution to
make a $9, 000 grant to Partnership A for the purpose of
rehabilitating affordable housing units. In August of the same year
an affiliate of the insured depository institution enters into a
written agreenment with Partnership A under which the affiliate nmakes
a paynment of $9,000 so that its enpl oyees may have access to the
child care center operated by Partnership A The August agreenent is
not in fulfillment of the CRA. Accordingly, the two agreenents woul d
not be aggregated under the rule.

b. Substantively Related Contracts. Section 48(e)(1) (A (ii)
requires the aggregation of separate but "~ substantively rel ated
contracts'' even where the contracts are entered into with different
NGEPs. Unli ke the aggregation rule discussed above, the rule
aggregating "~ substantively related contracts'' applies only to
separate, witten contracts and does not apply to other types of
written arrangenents or understandi ngs.

The rule defines witten contracts entered into by an insured
depository institution or any of its affiliates as " “substantively
related'' if the contracts were negotiated in a coordi nated fashion.
The rul e does not require that the separate contracts each be in
fulfillment of the CRA or that the parties to the contracts (other than
t he banki ng organi zation) be the sane. Thus, the rule prevents parties
from avoi ding the disclosure and reporting obligations of the statute
by separating out from an agreenment payments or grants that may not
thenmsel ves be in fulfillment of the CRA. The foll owi ng exanpl es
illustrate this aggregation principle and assunme that a CRA
conmuni cati on occurred before each contract.

Exanpl e 1: Two housi ng organi zations jointly approach an insured
depository institution to obtain funding. A representative of the
i nsured depository institution nmeets with both organizations at the
same tinme to discuss their funding needs. The institution enters
into a witten contract with one organization to provide it with
$9, 000 for the purpose of rehabilitating affordable housing units.
The institution enters into a separate witten contract with the
ot her organi zation to provide the organization with an unrestricted
grant of $9,000. Because the contracts were negotiated in a
coordi nated fashion, the contracts nmust be aggregated under the
rul e. When aggregated, the contracts would nmeet the statute's
$10, 000 dollar threshold and each contract would be a covered
agreenent .

Exanpl e 2: A bank hol di ng conpany announces its intention to
acquire an insured depository institution. A Florida-based group and
a California-based group i ndependently approach the bank hol di ng
conpany to seek funding for specific projects and separately
negotiate witten contracts with the bank hol di ng conpany. The
contracts woul d not be aggregated under the rule, and each contract
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woul d be a covered agreenment only if that contract on its own net
the requirenments of the rule.
7. Multiparty Agreenents

The agenci es requested comrent on how the rule should apply in
ci rcunst ances where a covered agreenent involves several parties and a
CRA comuni cati on has been made by or concerning only one of the
parties. This issue arises where several NGEPs enter into a covered
agreenent with an insured depository institution and only one of the
entities or persons has nade a CRA comruni cati on or where a NGEP has a
CRA comuni cati on concerning one insured depository institution and
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subsequently enters into a covered agreenment jointly with the
institution and several other unaffiliated insured depository
institutions. Several comrenters indicated that the disclosure and
reporting requirenments of the rule should only apply to parties to a
covered agreenment that have engaged in a CRA conmuni cati on.

The final rule provides that a NGEP that is a party to a covered
agreenent that involves nultiple NGEPs is not required to conply with
the requirenments of the rule if two requirenents are nmet. (See section
___.3(d).) First, the NGEP rmust not have had a CRA conmuni cati on
concerning any insured depository institution or affiliate that is a
party to, or an affiliate of a party to, the agreement. Second, no
of ficer, enployee or representative of the NGEP identified in section

___.3(b)(4) of the rule may have know edge at the tinme the agreenent
is entered into that another NGEP that is a party to the agreenment has
had a CRA comunication. Sinmlarly, an insured depository institution
or affiliate that is a party to a covered agreenent that involves
mul tiple insured depository institutions or affiliates is not subject
to the disclosure and reporting requirenents if (1) no NGEP that is a
party to the agreement has had a CRA comunication with or concerning
the institution or affiliate, and (2) no officer or enployee of the
institution or affiliate identified in section ----.3(b)(3)(i) has
knowl edge that the NGEP has had a CRA conmuni cati on wi th anot her
i nsured depository institution or affiliate that is a party to the
agreenent. In the context of nultiparty agreenents, covering parties
t hat have know edge of a CRA conmunication by other parties to the
agreenent assures that parties do not avoid the requirenents of the CRA
Sunshi ne provisions by refraining frommaki ng a CRA comruni cati on
because the party is aware that the conmunication has al ready been nmade
by another party.

B. Disclosure of Covered Agreenents

Section 48(a) requires that each party to a covered agreement fully
di scl ose the agreenent in its entirety and nake the full text of the
agreenent available to the public and the appropriate agency with
supervisory responsibility over the relevant insured depository
institution.\21\ The disclosure requirenments of section 48 apply only
to covered agreenents entered into after Novenmber 12, 1999.\22\

\21\ 12 U. S. C. 183ly(a).

\22\ The rul e includes special transition provisions governing
the di sclosure of covered agreenents entered into after Novenber 12,
1999, but before the effective date of the rule. See section IIl.D
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1. Disclosure to the Public

Section ___ .6 of the final rule requires that each party to a
covered agreenment nmake a conplete copy of the agreenent available to
any menber of the public upon request. A covered agreenment mnmust be made
avail abl e during the entire termof the agreenent and the 12 nonth
period follow ng expiration of the agreenent, w thout regard to whether
funds are paid or received under the agreement during the year in which
a request for the agreenment is made. A party may charge the requestor
for the costs of copying and sendi ng an agreenent, so |long as the fees
are reasonabl e.

Commenters generally supported having maxi mum flexibility to make
covered agreenments available to the public and to charge requestors
reasonabl e fees to cover the costs of nmking covered agreenents
avail abl e.\ 23\ Accordingly, the final rule does not prescribe any
particul ar nethod a party nust enploy in making a covered agreenent
available to the public. The agenci es expect that parties to covered
agreenents will enploy nmethods of making agreenments available that will
not require requestors to go through unreasonable efforts to obtain the
agreenents. For exanple, a party may nmake a covered agreenment avail able
to any individual or entity by mailing it to the requestor. A party
al so may nmake an agreenent available to an individual or entity with
access to the Internet by posting the agreenent on a publicly
accessi ble website or to nmenbers of the public within a |loca
geographi c area by meking the agreenent available at an office within
that area. In addition, a party may choose to publish a list of its
covered agreenments and provide the full text of an agreement only to
any individual or entity that requests a particul ar agreenent
identified in the |ist.

\ 23\ Some commenters questioned whether a party to a covered
agreenent may al so charge a requestor for the cost of searching its
records for covered agreements. The final rule, |ike the provisions
of the CFA Regul ati ons governing the public availability of
information in an insured depository institution's CRA public file,
does not authorize the recovery of search costs. See 12 CFR 25.43
(OCC); 12 CFR 228.43 (Board); 12 CFR 345.43 (FDIC); 12 CFR 563e. 43
(ors)

Several comrenters requested clarification concerning how a party
should conply with the statute's public disclosure requirement when a
covered agreenment consists of or involves multiple docunents. For
exanpl e, comenters questioned whether all of the supporting
docunentation relating to a | oan or grant must be disclosed. The fina
rule follows the statute and requires only that the witten contract,
arrangenent, or understandi ng be disclosed and does not require the
di scl osure or supporting docunmentation. When the covered agreenent
consists of a single docunent, that document nust be disclosed. \Wen
the covered agreenment consists of or is reflected by multiple
docunents, the party may disclose all of the witten docunentation
relating to the agreenent or only those docunents that set forth the
primary terns of the agreenment, including (1) the names and addresses
of the parties to the agreenent; (2) the ampbunt of any paynments, fees,
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| oans, or other consideration to be nade or provided by any party to
the agreenent; (3) any description of how the funds or other resources
provi ded under the agreement are to be used; and (4) the term of the
agreenent (if the agreenment establishes a tern).

Several comrenters requested that the rule establish a fixed period
of time, such as 30 days, within which a party nust respond to a
request for a covered agreenment. The final rule follows the text of
section 48 and does not specify a time period for responding to public
requests for an agreenment. The agencies expect that the parties wil
promptly respond to requests fromthe public for covered agreenents.

As with the proposed rule, the final rule gives discretion to an
i nsured depository institution to fulfill its public disclosure
obligation by placing a copy of a covered agreenent in its CRA public
file and making it available in accordance with the procedures set
forth in the CRA Regulations relating to public files. Severa
commenters recommended that affiliates of insured depository
institutions that are parties to covered agreenent also be permtted to
di scl ose a covered agreenent to the public by placing it in the CRA
public file of an affiliated insured depository institution. The fina
rule allows affiliates to fulfill their disclosure obligations in this
manner so long as the affiliated i nsured depository institution then
makes the agreenent publicly available in accordance with the rules
governing public disclosure of information in the CRA public file. Wen
an affiliate relies on the CRA public file of an insured depository
institution affiliate to fulfill the disclosure obligations of the
rule, it nust refer menmbers of the public that
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request a copy of the affiliate's covered agreenents to the affiliated
i nsured depository institution.

The proposed rule provided that the parties' obligation to make a
covered agreement publicly available term nated 12 nonths after the end
of the termof the agreenent, and the agencies requested comment on
whet her this tinme period should be shorter or |onger. Severa
comenters stated that the time period proposed was reasonable, while
ot hers advocated a shorter time period or no tine period at all after
the termof an agreement. In order to fulfill the purposes of section
48, the agencies believe that the parties to a covered agreenent nust
make the agreenent available to the public for a reasonable period of
time. After reviewing the comments received, the final rule continues
to require covered agreenments to be available to the public for a
period of 12 nonths after the term of the agreenent.

2. Treatnment of Confidential and Proprietary Information

Section 48(h)(2)(A) directs the agencies to ensure that their
i mpl enmenting regulations " do not inmpose undue burden on the parties
[to a covered agreenent] and that proprietary and confidenti al
information is protected.''\24\ This provision nust be read in harnony
with section 48(a), which requires that a covered agreenent " “shall be
inits entirety fully disclosed, and the full text thereof nmade
available * * * to the public.''\25\ O her provisions of section 48
require the reporting of the terns and val ue of covered agreenents, the
identity of the parties to the agreenent, and the uses of funds and
resources provi ded under covered agreenents.

\24\ 12 U.S.C. 1831y(h)(2)(A).
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\25\ 12 U.S.C. 1831y(a).

The proposed rule provided that a party could withhold infornmation
contained in a covered agreenent from public disclosure only if the
party received a determ nation fromthe rel evant supervisory agency
that such information could be withheld by the agency under the Freedom
of Information Act (5 U S.C. 552) (FO A). The agenci es noted, noreover,
that the Act's directive that terns of covered agreenents be made
available to the public could require disclosure of some types of
i nformati on that an agency might nornmally be able to withhold from
di scl osure under the FO A.

The agenci es requested comrent on a nunber of issues associated
with the disclosure of potentially confidential and proprietary
information in covered agreenents, including the l|ikelihood that
covered agreenments woul d contain confidential and proprietary
i nformati on, whether FO A standards should be applied in determning
whet her i nformation can be wi thheld, and whether alternative procedures
coul d be adopt ed.

Commenters indicated that covered agreenents nay often contain
information they ordinarily consider to be confidential or proprietary,
such as informati on about new and i nnovative prograns an insured
depository institution is offering, underwiting standards for | oans,
conpetitive pricing information, or personal data that would otherw se
be protected under applicable privacy rules. Sone commenters expressed
concern that the requirenent to disclose publicly covered agreenents
could harmtheir conpetitive position or dissuade insured depository
institutions and their affiliates fromentering into agreenments with
NGEPs that are in fulfillment of the CRA

Many comenters indicated that requesting a determ nation of
whet her information can be withheld fromdisclosure fromthe rel evant
supervi sory agenci es woul d be burdensonme and tinme consuni ng. They
suggested the agencies streanline the process for obtaining such
determinations or, alternatively, provide a list of information that a
party could withhold from di scl osure w thout obtaining an agency
determi nati on. Many conmenters expressed support for using the FO A as
the standard for determ ning whether information can be withheld from
public disclosure.

In light of the cormments received, the agencies have revised the
procedures for withholding information from public disclosure to
clarify the process for determ ning whether information can be withheld
frompublic disclosure and limt the circumstances in which the
rel evant supervisory agency is involved in making the determ nation. As
di scussed above, section 48 directs that certain information in covered
agreenents be disclosed. Accordingly, the final rule requires the
di scl osure of the follow ng information contained in a covered
agreenent :

The nanes and addresses of the parties to the agreenent;

The amount of any paynments, fees, |oans, or other
consideration to be nade or provided by any party to the agreenent;

Any description of how the funds or other resources
provi ded under the agreement are to be used;

The term of the agreement (if the agreenent establishes a
term; and

Any other information that the rel evant supervisory agency
deternmines is not properly exenpt from public disclosure.

The agencies anticipate nmaking a determ nation that additiona
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information in a covered agreenent nust be disclosed only in response
to a specific request for such a determ nation. (See section
____.6(b)(4).) Any such request nmust be in witing and subnitted to the
rel evant supervisory agency in accordance with its rules concerning the
availability of information.\ 26\

\26\ See, 12 CFR Part 4 (OCC); 12 CFR Part 261 (Board); 12 CFR
Part 309 (FDIC); 12 CFR Part 505 and 31 CFR Part 1 (OTS)

The final rule allows a party to a covered agreenent to withhold
frompublic disclosure any information not descri bed above if the party
bel i eves the rel evant supervisory agency could wi thhold that
i nformati on under The FO A. There is no requirenment that the party
obtain a determ nation fromthe rel evant supervisory agency that such
i nformati on can be withheld. Standards the agencies use to determ ne
whet her they can withhold information in their records from public
di scl osure records are contained in subsection (b) of The FOA (5
U S.C. 552(b)).

Wth regard to the disclosure of information the agencies receive
under the final rule, including copies of covered agreenents and annua
reports, section ___ .8 provides that such information will be nmade
avail abl e in accordance with The FO A and the rules regarding the
availability of information of the rel evant supervisory agency.

3. Filing of Covered Agreenent Wth Agencies

Section 48(a) also requires each party to a covered agreenment to
make the agreenent available to the appropriate agency. The proposed
rul e required each insured depository institution or affiliate that is
a party to a covered agreenent to file a conplete copy of the agreenent
with each rel evant supervisory agency within 30 days after entering
into the agreenment. NGEPs were obligated to file a covered agreenent
with a rel evant supervisory agency within 30 days of receiving a
request fromthe agency.

Some conmenters requested that the agencies allow insured
depository institutions and affiliates, |ike NGEPs, to make a covered
agreenent avail able to the rel evant supervisory agency only upon an
agency's request. Others suggested that the rule allow insured
depository institutions and affiliates the option of filing with the
agenci es either
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copi es of covered agreenments or a list of their covered agreenents.
Commenters al so suggested that the agencies allow insured depository
institutions and affiliates to file covered agreements with the
agencies on a periodic basis, such as once each quarter or once each
year, rather than 30 days after entering into each agreenent, or by
pl aci ng agreenents in an institution's CRA public file.

The agencies believe that it is inportant for the agencies to
receive notice when parties enter into a covered agreenment and to be
able to gain pronpt access to the covered agreenent. Such notice and
access allow the agencies to nmonitor conpliance by the parties with the
di scl osure and reporting requirenments of section 48 and respond to
requests frominterested nmenbers of the public for copies of, or
information related to, covered agreenments. The agencies, however, have
sought to stream i ne the agency disclosure obligations inposed on
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i nsured depository institutions and affiliates in a manner consi stent
with these principles.

In particular, the final rule allows an insured depository
institution or affiliate to fulfill its agency disclosure obligation by
filing, within 60 days after the end of each cal endar quarter, either a
conpl ete copy of each covered agreement entered into during the
cal endar quarter, or a list of all covered agreenments entered into
during the cal endar quarter. If the institution or affiliate elects to
file a list of agreements with the agency, the list nust provide the
followi ng informati on concerning each covered agreenment entered into
during the rel evant cal endar quarter

The nane and address of each party to the agreenent;

The date the agreenent was entered into;

The estimated total value of all paynments, fee, |oans and
ot her considerations to be provided by the institution or any affiliate
under the agreenent; and

The date the agreenent terni nates.

An institution or affiliate that files a Iist of covered agreenents
with the rel evant supervisory agency mnust provide any rel evant
supervi sory agency a conplete copy of any covered agreenent referenced
inthe list within 7 cal endar days of receiving a request fromthe
agency for the agreenent. The rule allows an agency to request a copy
of an agreement referenced in a list for up to 36 nmonths after the term
of the agreenment. The final rule also continues to allow insured
depository institutions and affiliates that are parties to the same
covered agreenment to file jointly the appropriate documents with each
rel evant supervisory agency.

NGEPs that are parties to covered agreenments nust nake a conpl ete
copy of each agreenent available to any rel evant supervisory agency on
the agency's request. The NGEP nust provide the requesting agency wth
a copy of the agreenment within 30 cal endar days of the agency's
request. As with disclosure to the public, a NGEP' s obligation to nmake
an agreenment available to an agency term nates 12 nonths after the end
of the agreenent's term

Whenever an insured depository institution, affiliate or NGEP files
a copy of a covered agreement with an agency-either at the agency's
request or, in the case of an institution or affiliate, as part of a
quarterly filing-the institution, affiliate or NGEP nust provide the
agency with a conplete copy of the agreement. |f the party proposes to
wi t hhol d information contained in the agreenent, the party nust al so
file a public version of the agreement that excludes such informtion
and provide an explanation justifying the exclusions under the FO A
The agencies will not keep information confidential under the FO A that
a party would be required to disclose to the public under section 48.
Accordingly, the parties may not propose to wi thhold, and the agencies
wi Il not withhold under the FO A, the types of information in a covered
agreenent that a party nmust nmake publicly avail abl e under section
____.6(b)(3) of the rule.

4. Rel evant Supervi sory Agency

The final rule continues to use the term  “rel evant supervisory
agency'' to identify the appropriate agency for a particular covered
agreenent. The agenci es have noved the definition of this termfrom
section __ .6 of the rule to the general definitions section (section

. 11) because the termis used in nultiple sections of the rule. The
agenci es otherwi se have nade no substantive changes to the definition.
Under the rule, the "~ “relevant supervisory agency'' for a covered
agreenent is:
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The OCC in the case where--

--The parties to the agreenent include a national bank or subsidiary of
a national bank; or

A national bank or subsidiary or CRA affiliate of a
nati onal bank provides funds or resources under the agreenent;

The Board in the case where--

-- The parties to the agreenment include a state nmenber bank, subsidiary
of a state menmber bank, bank hol di ng conpany, or subsidiary of a bank
hol di ng conmpany (other than an insured depository institution or
subsidiary thereof); or

--A state nmenber bank or subsidiary or CRA affiliate of a state nenber
bank provides funds or resources under the agreenent;

The FDIC in the case where--

-- The parties to the agreenment include a state nonnenber bank or
subsidiary of a state nonmenber bank; or

--A state nonmenber bank or subsidiary or CRA affiliate of a state
nonmenber bank provides funds or resources under the agreenment; or

The OTS in the case where--

-- The parties to the agreenment include a savings association,
subsidiary of a savings association, savings and | oan hol di ng conpany
or subsidiary of a savings and | oan hol di ng conmpany; or

--A savings association or subsidiary or CRA affiliate of a savings
associ ation provides funds or resources under the agreenent.

Under the definition, nmore than one agency may be the rel evant
supervi sory agency with respect to a single covered agreenment. For
exanple, if a national bank, state nonmenmber bank, and a savings
associ ation provide funds pursuant to a covered agreenent entered into
by their parent bank hol di ng conmpany, the OCC, FDIC, OIS, and Board
woul d each be a rel evant supervisory agency for the agreenment.

Several comrenters expressed concern that requiring filings with
mul ti pl e agenci es under these circunstances could increase the burden
of conplying with the statute. Some commenters asserted that the rule
should allow all filings to be made with one regul atory body, such as
t he Federal Financial Institutions Exam nations Council, and asserted
that such a procedure woul d reduce burden or help ensure the consistent
review of confidential and proprietary information that may be
contained in a covered agreenent.

Section 48 directs that the " “appropriate Federal banking agency'
recei ve agreenents and annual reports under the statute. The agencies
continue to believe that the rule properly identifies the appropriate
Federal banki ng agency for a covered agreenent by ensuring that a
covered agreenment and its related annual reports are filed with the
agency or agencies that have supervisory authority over the insured
depository institution or affiliate that is involved with the
agreenent, either as a party or as a source of funds or resources paid
under the agreenent.

[[ Page 2068]]
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C. Annual Reports

The Act requires each NGEP, insured depository institution, or
affiliate of an insured depository institution that is a party to a
covered agreenment to file a report at |east annually concerning
di sbursenment, recei pt and use of funds under the covered agreenment.
Section __ .7 of the final rule inplements these annual reporting
requi renents. The rule's annual reporting obligations apply only to
covered agreements entered into on or after May 12, 2000.\27\

\27\ The rule includes special transition provisions governing
the filing of annual reports that relate to the fiscal year of any
party to a covered agreenment that ends prior to January 1, 2001. See
section I11.D bel ow

The proposed rule required each party to a covered agreenent to
file an annual report for the fiscal year that the agreenent was
entered into and each subsequent fiscal year during the termof the
agreenent. The proposal also provided that a NGEP did not have to file
an annual report for any fiscal year during the termof a covered
agreenent if the NGEP did not receive any funds under the covered
agreenent in that year.

Commenters generally supported the reporting exception provided to
NGEPs. Several comrenters requested that the agencies also provide
i nsured depository institutions and affiliates a simlar exception from
the annual reporting requirement for years in which an institution or
affiliate does not make or receive paynents, fees, or |oans under a
covered agreenent.

Section 48 requires a NGEP that is a party to a covered agreenent
to file a report at | east once a year providing ~“an accounting of the
use of funds received pursuant to'' the covered agreenent during the
precedi ng 12-nonth period.\28\ The Act requires an insured depository
institution or affiliate that is a party to a covered agreenent to file
an annual report concerning funds or other resources provided or
received by the institution or affiliate under the agreement and any
| oans, investnents, or services provided by any party under the
agreenent during the preceding 12-nmonth period.\ 29\

\28\ See U.S.C. 1831y(c)(1).
\29\ See U.S.C. 1831y(b).

In light of these requirenents and the comments received, the fina
rule provides that a NGEP nmust file an annual report for each fisca
year in which the NGEP receives or uses funds or other resources under
a covered agreement. Because the statute focuses on both the receipt
and use of funds by a NGEP under a covered agreenent, the agenci es have
nodi fied the rule to require a NGEP to file an annual report for any
fiscal year in which the NGEP uses funds received under a covered
agreenent, even if the funds were not received in that year. An insured
depository institution or affiliate must file an annual report for a
fiscal year if the institution or affiliate made or received any
paynments, fees, or |oans under a covered agreenent during the fisca
year, or has data that nust be reported on |oans, investnments, and
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services provided by any party to the agreenent during the fiscal year

These requirenments ensure that a party files an annual report for
each year that the party has information that nmust be provided to the
rel evant supervisory agency, and that an annual report is not filed for
any fiscal year where the relevant party has no information that mnust
be reported. The agencies note that a NGEP nmust file an annual report
for a fiscal year if it received or used any funds or other resources
under the covered agreement during the fiscal year, even if the amount
of funds or resources received or used are |less than the val ue
t hreshol ds di scussed above for defining a covered agreement. Any annua
report nust be filed with each rel evant supervisory agency for the
covered agreenent.

The followi ng exanples illustrate these reporting requirenents:

Exanpl e 1: A savings association and a community devel opnent
organi zation enter into a 3-year covered agreement pursuant to which
the association will invest $100,000 in the organization. The
savi ngs association in fact provi des $95,000 to the organization in
the first year of the agreenent and the remaining $5,000 to the
organi zation in the second year of the agreenent, and the
organi zati on uses the funds in the fiscal years that they are
recei ved. The organi zation nmust file an annual report with the OIS
for each of the first two fiscal years of the agreement because the
organi zati on received and used funds under the agreenment in those
years. The savings association also nmust file an annual report for
each of the first fiscal two years of the agreenent since it nmade
paynments in those years. Because the organi zati on does not receive
or use funds under the covered agreenment during the third year of
the agreenent, the organization and savi ngs associ ati on woul d not be
required to file an annual report with the OTS for that year

Exanpl e 2: A state nonnmenber bank enters into a covered
agreement with a comunity organi zation to make $1 million in
comunity devel opment grants in the community over the next 5 years.
The community organization will not receive any funds or other
resources under the agreement (including under the grants as they
are made), nor will it provide any services under the agreenent.

Both parties must meke the covered agreenent available to the public
and the FDIC. In addition, the state nonmenber bank nust file an
annual report for any year in which it makes paynments concerning
grants made and actions taken under the agreenent. The conmunity
organi zation is not required, however, to file any annual reports
concerning the agreenent because the organization receives and uses
no funds or resources under the agreenent.

1. Annual Reports Filed by NGEPs

Section 48(c) requires each NGEP that is a party to a covered
agreenent to file a report at least annually with the appropriate
banki ng agency providi ng an accounting of how the NGEP used any funds
recei ved under the covered agreenent during the previous year. The
proposed rule required the annual report filed by a NGEP to set forth
(1) the name and nmiling address of the NGEP, (2) information
sufficient to identify the covered agreement for which the report is
filed, such as by providing the names of the parties to the agreenent
and the date it was entered into or by providing a copy of the
agreenent, and (3) the anpunt of funds received by the NGEP under the
covered agreement during the fiscal year. The final rule retains these
i nformati on requirenents.

a. ltem zed List of Uses of Funds. Section 48(c) requires that the
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annual report of a NGEP provide a detailed, itenized accounting of how
the NGEP used during the previous year any funds or resources received
under the covered agreement. The proposed rule required the accounting
to be provided in one of two ways--either a description of the specific
pur pose or purposes for which the funds were used, or an item zed |i st
of the amount of general purpose funds used for pre-defined expense
categories. The proposed rule required a NGEP to use the specific
purpose reporting nmethod for any funds or other resources that the NGEP
received and allocated for a specific purpose. Under the specific
purpose reporting method, the NGEP would provide in its annual report a
description of each specific purpose for which the funds or resources
were used during the fiscal year; and the amount of funds or resources
used for each specific purpose during the fiscal year

For funds or other resources that were used for general or
unspeci fi ed purposes, the proposed rule required the NGEP to report the
anount of funds used during the fiscal year for each category of
expenses included in the detailed, item zed list set forth in section
48(c) (3). These categories required the NGEP to report the aggregate
anount of funds used during the fiscal year for conpensation of
officers, directors, and enployees; adninistrative expenses; travel
expenses; entertai nnent expenses;

[[ Page 2069]]

payment of consulting and professional fees; and other expenses and
uses.

Commenters generally supported the itemnmi zed list and reconmmended
that the agencies not use their statutory authority to expand the I|i st
of expense categories included in section 48(c)(3). The comrents
recei ved concerning the proposed specific purpose reporting method were
m xed. Sone comenters supported the streanlined reporting procedures
for specific purpose funds because they believed it would require the
reporting of less information than the itenized Iist of expenses. Some
comenters that supported this reporting nethod requested that the
agenci es provide NGEPs with the option of using the specific purpose
reporting nmethod or the detailed itenmized Iist to report the use of
speci fic purpose funds.

Several comrenters opposed the specific purpose reporting nethod on
the basis that section 48(c) does not provide for this type of
reporting. In addition, some commenters expressed concern that the
proposed rule's definition of specific purpose funds was too broad or
uncl ear or requested additional guidance on when a NGEP receives and
uses funds or other resources for a specific purpose.

Section 48(c)(1) requires a NGEP to provide annually " "an
accounting of the use of funds received pursuant to each [covered]
agreenent during the preceding 12-nmonth period.'' \30\ Section 48(c)(3)
provi des that this annual accounting "~ “shall include a detailed,
item zed |ist of the uses to which such funds have been nmade, including
conmpensation, adm nistrative expenses, travel, entertainment,
consul ting and professional fees paid, and such other categories, as
deternmined by regul ation by the appropriate Federal banking agency.'
\31\ The final rule inplenents these requirenents by providing that the
annual report of an NGEP nust provide a detailed, item zed |ist of how
any funds or other resources received by the NGEP at any time under the
covered agreement were used during the fiscal year using the categories
of expenses included in section 48. Unlike the proposal, the Iist nust
di scl ose how the NGEP during the fiscal year used any funds or
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resources received under the covered agreenent, including funds or
resources that were received in a previous fiscal year but that were
not used in that fiscal year. The agencies have nodified the rule in
this way to nore closely track the provisions of section 48.

\30\ 12 U.S.C. 1831y(c)(1).
\31\ 12 U.S.C. 1831y(c)(3).

Under section 48 and the rule, the itenmi zed |ist of expenses nust
i nclude, at a mninmm the anpunt of funds used during the fiscal year
for--

Conmpensati on of officers, directors, and enpl oyees;
Adm ni strati ve expenses;

Travel expenses;

Ent ert ai nnent expenses;

Payrment of consulting and professional fees; and

O her expenses and uses (specify expense or use).

The annual report may reflect the total anount of funds from al
sources that the NGEP used during the fiscal year for the types of
expenses |isted above. The agencies may determine fromthis and other
i nformation included in the annual report the proportion of funds that
the NGEP received under the covered agreenment that were used for each
category of expenses listed above. If a NGEP uses funds under a covered
agreenent for certain categories of expenses, such as "~ “trave
expenses,'' the annual report need only reflect the anpunt used for
t hat category.

The agencies also believe that it is appropriate and consistent
with the statute to allow a NGEP, where possible, to provide a nore
detail ed accounting of how it used funds received under a covered
agreenent. A nore detailed accounting can be provided when a NGEP
all ocates and uses funds received under a covered agreenent for a
specific purpose that is nore Iinted than the categories of expenses
listed above, i.e., it is for a specific expense in one of the
categories |listed above.

A specific purpose would not include a general statenent that funds
were received, for exanple, for services rendered or to fund a genera
programor to fund a project that involved spending in multiple
categories fromthe nore detailed list. Instead, as explained bel ow,
the final rule clarifies that this reporting option is available only
if the NGEP allocated and used the funds received under the agreenent
for a purpose that is at |least as specific and Iinmted as a category of
expenses in the item zed list, such as to purchase a conputer or to
fund a specific trip.

Accordingly, the final rule allows a NGEP that allocates and uses
funds received under a covered agreement for a specific purpose to
report how it used such funds by using the detailed, item zed list, or
stating the amobunt received and used for the specific purpose and
providing a brief description of the specific purpose. In the event a
NGEP chooses to use the nore specific reporting option, the NGEP nust
use the detailed, item zed list to report the use of any funds that
were not allocated and used for a specific purpose.

The final rule includes exanples illustrating these reporting
provi sions. (See section ___ .7(d)(5).) The first exanple involves a
NGEP t hat receives $15,000 under a covered agreerment and uses these
funds to support its general operations during the fiscal year. In
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these circunstances, the NGEP' s annual report nust state that it

recei ved $15,000 during the fiscal year under the agreement and provide
the total amount of funds and resources that the NGEP used during the
fiscal year for each category of expenses included in the detailed,
itemzed list (i.e., for compensation, admnistrative, travel and
entertai nnent expenses, consulting and professional fees, and other
expenses and uses).

The second exanpl e i nvol ves an organi zation that receives $15, 000
under a covered agreenent and all ocates and uses these funds during the
fiscal year to purchase conmputer equi prment to support its activities.
Because the organi zation allocated and used the funds for a purpose
that is nore narrow and linmted than the categories of expenses in the
item zed |ist, the organization would have the option of reporting
either the total anount it used during the year for each type of
expense in the item zed |ist of expenses descri bed above, or a
statement that it used the $15,000 to purchase conputer equipnment.

The third exanple involves a group that receives funds under a
covered agreement and uses some of these funds during the fiscal year
for a specific purpose (to fund a particular business trip) and sone of
the funds for other purposes. Since the group did not use all of the
funds for a specific purpose, the group's annual report nust provide
the ampbunt that the group used during the year for each category of
expenses in the item zed list. The group also could report that it
all ocated and used a specified portion of the funds for the business
trip and briefly describe the trip.

b. Use of Other Reports. As noted above, section 48(h)(2)(A)
directs the agencies to ensure that their regulations inplenmenting
section 48 " do not inmpose an undue burden on the parties.'' \32\ The
Conference Report for the Act also indicates that the agencies should
allow reporting parties to use reports prepared for other purposes to
fulfill the annual reporting

[[ Page 2070]]

requi renments.\33\ Accordingly, the final rule does not require that a
NGEP' s annual report be prepared on a special formor in a particular
format. Instead, the final rule provides that a NGEP s annual report
may consi st of or incorporate reports or docunents that the NGEP has
prepared for public, internal or other purposes so |long as the
docurents filed with the relevant supervisory agency contain all of the
i nformati on required by the rule.

\32\ 12 U.S.C. 1831y(h)(2)(A).
\33\ See H R Conf. Rep. No. 106-434 at 179 (1999).

The preanble to the proposed rule indicated that the agencies had
revi ewed several tax forms commonly filed by tax-exenpt nonprofit
organi zati ons and noted that Internal Revenue Service Return of
Organi zati on Exenpt From I ncome Tax on Form 990 requires the filer to
provide information that is at |east as detailed, and in sone cases
nore detailed, than the |list of expenses required under section 48(c).
Accordingly, the preanble to the proposed rule specifically indicated
that NGEPs could use a conpleted Form 990 to provide the information
required by the rule.

Comment ers expressed overwhel mi ng support for allowi ng NGEPs to use
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docunents prepared for other purposes to fulfill the rule's reporting
requi renents. Commenters in particular praised the agencies for
allowing NGEPs to use a Form 990 to fulfill their reporting obligations

and many requested that the agencies incorporate this guidance in the
text of the final rule. In response to these requests, the rule
expressly allows a NGEP to use a Form 990 to provide the informtion
required by the rule and includes an exanple illustrating how a NGEP
could use a Form 990 to provide the expense information required by the
rule. (See section ___ . 7(d)(3) and (d)(5)(i).)

Some conmenters al so requested that the agencies clarify whether a
NGEP coul d use other tax forms, such as Short Form Return of
Organi zati on Exenpt From I ncome Tax on Form 990EZ, to fulfill its
annual reporting obligation. The final rule continues to provide that
the annual report of a NGEP may consi st of or incorporate any report or
Federal or state tax formso long as the docunents subnitted, when
taken as a whole, contain all of the information required by the rule.
Accordi ngly, a NGEP could incorporate a copy of an IRS Form 990EZ in
its annual report. However, unless the formcontains all the
information required by the rule, the NGEP nust suppl ement the form
with the additional information necessary to fulfill the rule's
reporting requirenents.

c. Consolidated Annual Reports Pernmitted. The proposed rule
permtted a NGEP that is a party to 5 or nore covered agreenents to
file a single consolidated report covering all of the NGEP s covered
agreenents. The agenci es requested comrent on whet her consoli dated
reports should be permtted when a NGEP is party to 2 or nore covered
agreenents. Comrenters generally expressed support for permtting a
NGEP to file consolidated reports when it is a party to 2 or nore
agreenents, and the final rule makes that change.

A NGEP' s consolidated report nust identify the NGEP filing the
report and each agreenent covered by the report. In addition, in order
to facilitate the tracking of paynents under covered agreenents, the
final rule requires that any consolidated annual report filed by a NGEP
i ndi cate the amount the NGEP received under each covered agreenent
included in the report during the fiscal year. Al other information
required by the rule may be provided on an aggregate basis for al
agreenents covered by the annual report. Any consolidated report must
be filed with all of the relevant supervisory agencies for the covered
agreenents included in the report. The rule includes an exanple of the
type of information that nmust be included in a consolidated annua
report filed by a NGEP. (See section ___ . 7(d)(5)(iv).)

2. Annual Reports Filed by Insured Depository Institutions and
Affiliates

The annual reporting requirements for insured depository
institutions and affiliates are largely specified in section 48(b) and
the final rule, Iike the proposal, includes these requirenments. The
annual report for an insured depository institution or affiliate mnust
identify the entity filing the report and identify the covered
agreenent to which the annual report relates. In addition, the annua
report nust provide:

The aggregate amount of paynents, fees and | oans (listed
separately) provided by the insured depository institution or affiliate
under the agreenent to any other party during the fiscal year

The aggregate amount of paynents, fees and | oans (listed
separately) received by the insured depository institution or affiliate
under the agreenent from any other party during the fiscal year

A description of the ternms and conditions of any paynents,
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fees, or loans provided to, or received from another party under the
agreenent; and

The aggregate amount and nunber of |oans, anount and
nunber of investnments, and anount of services provided under the
covered agreement to any NGEP that is not a party to the agreenent:

--By the insured depository institution or affiliate; and

--By any other party to the agreenment, unless such information is not
known to the insured depository institution or affiliate or will be
contained in an annual report filed by another party.

These informational requirenents track those established by the
statute.

The rule allows an insured depository institution and an affiliate
that are parties to the same covered agreenment to file a single,
consolidated report for the agreement. The proposed rule also all owed
an insured depository institution or affiliate that is a party to 5 or
nore covered agreenments to file a single consolidated report relating
to all of the agreements. To reduce burden and in response to conments,
the final rule allows insured depository institutions or affiliates
that are a party to 2 or nore covered agreenments to file a consolidated
annual report.

The proposed rule would have permitted the consolidated report of
an insured depository institution or affiliate to provi de aggregate
data on the amount of paynments, fees and | oans provi ded and received by
the institution or affiliate under all agreements included in the
report, and on the | oans, investnent and services provided by the other
parties to all of the agreements included in the report. In order to
facilitate the tracking of paynments made by insured depository
institutions and affiliates under covered agreements, the final rule
requires that any consolidated report filed by an institution or
affiliate state the amount of paynments, fees, and | oans provided by the
institution or affiliate under each covered agreenent included in the
report. The final rule continues to allow a consolidated report to
provi de aggregate informati on concerni ng any paynents, fees and | oans
received by the institution or affiliate under all of the agreenents
included in the report, and concerning any |oans, investnments and
services provided by other parties to the agreenents included in the
report.

3. When and \Where Must Annual Reports Be Filed

The final rule adopts the approach for filing annual reports taken
in the proposed rule and provides that each party to a covered
agreenent generally nust prepare and file an annual report with each
rel evant supervisory agency for the fiscal year in which the party
enters into the agreenment and each

[[ Page 2071]]

subsequent fiscal year during the termof the covered agreement. In
order to provide maxi mum flexibility, the final rule also pernits a
party to elect to use the calendar year as its fiscal year for purposes
of the rule. Using a fiscal year reporting period pernmts a party to
coordi nate preparation of its annual reports with other docunents or
reports that typically are prepared on a fiscal year basis. Comenters
general ly supported this approach and the agencies have made no changes
to the proposed rule.

As in the proposal, each party to a covered agreenment nust file its
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annual report for a fiscal year with each rel evant supervi sory agency
within 6 months of the end of the party's fiscal year. Some commenters
requested additional time to prepare and file annual reports. The
agencies believe allowing 6 nonths for the filing of annual reports
gives the parties to a covered agreenment a reasonable amount of tine to
gather the information necessary fromthe previous fiscal year and
prepare the report. In addition, the time period is simlar to the tinme
period that parties have to prepare tax forms and annual reports
relating to the previous fiscal year. For exanple, IRS rules generally
require an RS Form 990 to be filed by the 15th day of the 5th nonth
after the end of an organization's fiscal year

Consistent with section 48(c)(2), the rule allows a NGEP to fulfill
its filing requirement by providing its annual report to the insured
depository institution or affiliate that is a party to the agreenment.
In response to comrents, the agencies have revised the rule to allow a
NGEP up to 6 months (rather than 5) after the end of its fiscal year to
provi de a copy of its annual report to the appropriate insured
depository institution or affiliate. Any NGEP that uses this filing
option nust instruct the institution or affiliate to file the report
with all of the relevant supervisory agencies on behal f of the NGEP. An
i nsured depository institution or affiliate that receives an annua
report froma NGEP in this manner nust forward it to the rel evant
supervi sory agencies within 30 days. This procedure reduces the
i kelihood that annual reports will be filed with the wong agency
because the insured depository institution or affiliate will knowits
rel evant supervisory agency while the NGEP rmay not.

D. Effective Dates of Disclosure and Reporting Requirenents

As di scussed above, the disclosure provisions of section 48 apply
to all covered agreenents entered into after Novenmber 12, 1999, and the
annual reporting provisions apply to all covered agreenents entered
into on or after May 12, 2000.

1. Agreenents That Are Amended or Renewed After Statutory Dates

A witten nodification, amendnment, renewal, or extension of an
agreenent creates a new agreenment. Thus, if an agreenment entered into
bef ore Novenmber 12, 1999, is nodified, amended, renewed or extended
after that date, the parties nmust disclose the entire new agreenment in
accordance with the rule's requirements if the agreement neets the
criteria to be a covered agreenent.

Exanpl e: An insured depository institution and a comunity
organi zation entered into a witten agreenent in January 1999 that
calls for the institution to place an ATMin the | ocal comunity by
January 2001. In Septenber 2000, the parties entered into a witten
nmodi fication of the agreenment that calls for the institution to
establish a full-service branch rather than an ATM |f the nodified
agreenent nmeets the criteria to be a covered agreenent, each party
nmust di scl ose the nodified agreenent in accordance with the rule and
the insured depository institution nust file any annual reports
required by the rule concerning the agreenment. (The organi zation
woul d not be required to file an annual report because it does not
recei ve any funds or resources under the agreenent.)

2. Transition Rules

Section __ .10 of the final rule contains special transition
provi si ons governing the disclosure and reporting for covered
agreenents that were entered into after the dates set forth above, but
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before April 1, 2001, the effective date of the final rule.

a. Disclosure to Public. The final rule provides that a covered
agreenent that was entered into after Novenmber 12, 1999, and that
term nates before April 1, 2001, the effective date of the rule, nust
be made publicly available in accordance with the procedures in section

.6 of the rule until April 1, 2002, one year after the effective
date of the rule. The agencies believe this requirenent provides the
public with a reasonabl e opportunity to obtain copies of the agreenents
consistent with the requirenments of section 48. Parties to such covered
agreenents are not required to make the agreenents available to the
public until the final rule becones effective.

b. Disclosure to Rel evant Supervisory Agency. The final rule
requires a NGEP to nake any covered agreenment that was entered into
after Novermber 12, 1999, and that term nates prior to April 1, 2001
avail able to the rel evant supervisory agency upon request until Apri
1, 2002. Insured depository institutions and affiliates that are a
party to any such agreenment nust nmeke the agreement available to the
rel evant supervisory agency by June 30, 2001, by providing the agency
either a copy of the agreenent or a list identifying the agreenent in
accordance with section ___ .6(d) of the rule.

c. Annual Reporting. The final rule also includes a special
transition rule for annual reports that relate to fiscal years that end
on or before Decenmber 31, 2000. Under this provision, if an insured
depository institution, affiliate or NGEP is a party to a covered
agreenent that was entered into between May 12, 2000, and Decenber 31
2000, and has a fiscal year that ends within that period, the
institution, affiliate or NGEP must file an annual report concerning
the covered agreement with the rel evant supervisory agency by June 30,
2001, relating to that fiscal year.\34\ The annual report must provide

the information described in section ___ .7 of the rule. For any fisca
year that ends after Decenber 31, 2000, the party would follow the
reporting procedures in section ___ .7 of the rule.

\34\ A NGEP may conply with this requirenent by providing a copy
of the annual report by June 30, 2001, to an insured depository
institution or affiliate that is a party to the agreenent in
accordance with section __ . 7(f)(2).

Exanple. On May 30, 2000, a NGEP and insured depository
institution entered into a covered agreenent for the institution to
make a grant of $30,000 in two $15,000 installments. The first
install ment was made on June 15, 2000 and the second on Decenber 15,
2000. The fiscal year of the NGEP ended on June 30, 2000. The NGEP
is required to file an annual report for its fiscal year that ended
June 30, 2000, no later than June 30, 2001. This report would
reflect the June 15, 2000, paynent received by the NGEP. Under
section __ .7 of the rule, the NGEP would then file a second annua
report by Decenber 31, 2001, for its fiscal year ending June 30,
2001. This second annual report would reflect the December 15, 2000,
payment .

E. Conpliance Provisions
The final rule makes no substantive changes to the conpliance

provi sions that were proposed. Section 48(g) specifically provides that
nothing in section 48 authorizes the agencies to enforce the provisions

http://www.gpo.ucop.edu/cgi-bin/gpogate.testAvai sdoc=1& doctype=HTML & docid=.../162.140.64.3

2/1/01



Page 47 of 142

of any covered agreenent. The proposed rule incorporated this provision
and the final rule retains it. (See section ___ .9(e)) This is
consistent with the |ong-standing policy of the agencies that CRA-

rel ated agreenents entered into between insured depository institutions
(or their affiliates) and NGEPs are private natters between the parties
and are not enforced by the agencies.

[[ Page 2072]]

Some conmenters objected that the conpliance provisions in section
.9 (a) through (c) only apply to NGEPs and do not apply to insured
depository institutions and affiliates. The agenci es may enforce
conpliance by insured depository institutions and affiliates with the
di scl osure and reporting requirenments of section 48 using the cease and
desi st and other enforcenent powers granted in section 8 of the FD
Act .\ 35\ Section 8 of the FDI Act, however, applies only to insured
depository institutions, affiliates and institution-affiliated parties,
as defined in the FDI Act. The provisions of section 8 of the FDI Act,
therefore, generally do not apply to NGEPs that are parties to a
covered agreenment. Section 48(f) instead includes special conpliance
provi sions applicable to NGEPs that are party to a covered
agreenent . \ 36\

\35\ See 12 U. S.C. 1818.

\36\ Ot her Federal statutes outside the banking |aws al so may
provide for penalties if an insured depository institution
affiliate, or NGEP fails to conply with the agency discl osure and
reporting requirenents of section 48 or includes false information
inafiling made with an agency under section 48. See, e.g. 18
U.S.C. 1001.

Under these provisions, the material and willful failure of a NGEP
to comply with section 48 may cause the rel ated covered agreenment to be
unenforceable. In particular, under the section 48(f)(1), if the
appropriate agency deternmines that a NGEP has willfully failed to
conply with section 48 in a naterial way, and the NGEP does not conply
with the law after receiving notice and a reasonable period of tine to
correct the area of nonconpliance, the agreenment thereafter is
unenf orceabl e by operation of section 48.

Consistent with section 48(f)(3), the rule provides that
i nadvertent or de mnims errors in reports or other docunents filed
with an agency under the rule will not subject the filing party to any
penalty. The rule requires the agencies to provide a NGEP witten
notice and an opportunity to respond before determ ning the NGEP has
not conplied with the rule, and allows the NGEP at | east 90 days to
correct a willful and material violation.

The rule also clarifies that, in these circunmstances, the agreenent
becomes unenforceable only by the party that has willfully and
materially failed to comply with the rule. Any other party to the
agreenent may continue to enforce the agreenent against the
nonconpl yi ng party. The agencies believe this construction is the
interpretation that is nost consistent with the | anguage and purpose of
the Act. The agencies note that an alternative construction could
encourage NGEPs to violate the statute in an attenpt to avoid
performance under a legally binding contract, thereby frustrating the
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purpose of the statute. If the insured depository institution or
affiliate elects not to enforce the covered agreenent against the
nonconpl yi ng NGEP, the appropriate agency may assist the institution or
affiliate in identifying a successor NGEP to assune the

responsi bilities of the NGEP under a covered agreenment that has becone
unenf or ceabl e.

Section 48(f)(1)(B) also provides that, if an individual diverts
funds or resources received under a covered agreenment for his or her
personal financial gain and contrary to the purposes of the agreenent,
the appropriate agency may order the individual to disgorge the funds
and/ or prohibit the individual frombeing a party to any covered
agreenent for up to 10 years. As noted above, section 48 specifically
provides that it does not authorize the agencies to enforce any
provi sion of a covered agreenent. If, however, a court or other body of
conpetent jurisdiction deternmines that an individual has diverted funds
or resources for personal financial gain and contrary to the purposes
of the agreenment, the agencies may take one of the actions specified in
the statute.

F. Oher Definitions and Rul es of Construction

1. Nongovernnental Entity or Person

Section 48 applies only to agreenents entered into by a
““nongovernnental entity or person'' with an insured depository
institution or affiliate. For ease of reference, the rule uses the term
""NGEP'' instead of the phrase " “nongovernnental entity or person.'’
Some conmenters requested that the agencies exclude certain types of
entities or organizations fromthe definition of NGEP, including
gover nment - sponsored enterprises, credit unions, and quasi-public
entities.

The final rule adopts the definition of nongovernmental entity or
person as proposed. The agencies believe this definition properly
identifies those entities and persons that are not governnental
entities and persons and, therefore, are within the nmeaning of the
statutory term "~ nongovernnental entity or person.'' Under the rule, a
NGEP nmeans any individual or entity other than the U S. governnment, a
state government, a unit of I ocal government, an Indian tribe, or any
department, agency, or instrumentality of such a governnental entity. A
NGEP does not include a federally chartered public corporation that
recei ves federal funds appropriated specifically for that corporation
A nongovernmental entity that is affiliated with, or receives funding
from such a federally chartered public corporation, however, would not
be considered a NGEP under the rule, unless the entity independently
qualified for an excl usion.

The final rule also does not treat insured depository institutions
and their affiliates as NGEPs. Section 48 draws a distinction between
i nsured depository institutions and their affiliates, on one hand, and
NGEPs on the other hand, and inposes separate obligations on these two
groups.

2. Affiliate

The final rule adopts the term “affiliate'' as proposed. The term
is defined in the FDI Act by reference to the Bank Hol di ng Conpany
Act .\ 37\ Under the Bank Hol di ng Conpany Act, an affiliate is any
conpany that controls, is controlled by, or is under conmon contro
wi th anot her conpany. A conpany generally is considered to control
another entity if it owns or controls 25 percent or nmore of any class
of the other entity's voting securities.
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\37\ 12 U.S.C. 1813(w)(6); 12 U.S.C. 1841(k).

The final rule retains the special rule of construction that would
apply in situations where an insured depository institution has filed
an application with an agency to becone affiliated or merge with
another entity. In such circunmstances, a NGEP nmay have a CRA
comuni cation and enter into an agreement with the acquiring insured
depository institution (or holding conpany thereof) concerning the
adequacy of the CRA perfornmance of the target institution. The agencies
believe these types of contacts constitute a CRA comruni cati on under
section 48 and that any agreement resulting fromsuch comrunication is
a covered agreenment if it otherwi se nmeets the requirenments of section
48. Accordingly, the rule provides that an insured depository
institution is deemed to be an affiliate of any company that would be
under common control or nmerged with the institution pursuant to a
transaction that is pending before an agency. This rule of construction
applies only where the agency application is pending at both the tinme
an agreement is entered into and the tinme when a triggering CRA
comuni cation occurs. An exanple illustrating this point is provided in
section __ .3(c)(1)(iv) of the final rule.

3. CRA Affiliate Treated as Insured Depository Institution

The CRA Regul ations provide that an insured depository institution,

at its

[[ Page 2073]]

el ection, may request that an agency consider certain activities
conducted by an affiliate in evaluating the CRA performance of the

i nsured depository institution.\38\ In these circunstances, the
selected activities of the affiliate are viewed as activities of the

i nsured depository institution. Accordingly, the proposed rule provided
that a contact concerning this type of affiliate, referred to as a
""CRA affiliate,"' to be the equivalent of a contact concerning an

i nsured depository institution. Simlarly, the proposed rule provided
that an agreenment would be considered to be in fulfillnment of the CRA
if it concerned the performance of any of the activities in the list of
factors perforned by a ~ "CRA affiliate'' of an insured depository
institution.

\38\ See CRA lending test (12 CFR 25.22(c), 228.22(c), 345.22(c)
and 563e.22(c)); CRA investnent test (12 CFR 25.23(c), 228.23(c),
345.23(c) and 563e.23(c)); CRA service test (12 CFR 25. 24(c),
228.24(c), 345.24(c) and 563e.24(c)); CRA community devel opnent test
for wholesale and Iinited-purpose institutions (12 CFR 25.25(d),
228.25(d), 345.25(d) and 5632.25(d)); and CRA strategic plans (12
CFR 25.27(c), 228.27(c), 245.27(c) and 563e.27(c)).

The agenci es requested coment on the treatment of CRA affiliates
and how agreements should be treated that relate to affiliates that are
not CRA affiliates at the tine an agreenment is entered into, but becone
CRA affiliates during the term of an agreement. Comenters generally
did not object to the definition of CRA affiliate or treating
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activities of such an affiliate as the activities of the insured
depository institution for purposes of the CRA Sunshine provisions.
However, several commenters objected to an existing agreenment becom ng
a covered agreement during the termof an agreenent as a result of the
designation of an affiliate as a CRA affiliate.

In light of the comments, section __ .11(c) of the final rule
defines a "~ "CRA affiliate'' as any conpany that is an affiliate of an
i nsured depository institution and whose activities were consi dered by
an agency in assessing the CRA performance of the institution at the
institution's nost recent CRA examination prior to the agreement. In
addition, the rule provides that an insured depository institution or
affiliate may designate a conpany as a ~ "CRA affiliate'' at any tine
prior to the tine a covered agreenment is entered into by informng the
NGEP that is a party to the agreement of such designation. Section
____.4(b) of the final rule requires that an insured depository
institution or affiliate informthe other parties to a covered
agreenent if the agreenent concerns the activities of a CRA affiliate.
The institution or affiliate nmust provide this notification not |ater
than the tinme the agreenent is entered into. The agencies are of the
vi ew that an agreenent that relates to an affiliate that is not a CRA
affiliate at the tinme the parties enter into an agreenent cannot becone
a covered agreement if the affiliate becones a CRA affiliate during the
term of the agreenent.

Exanple 1: The director of a NGEP subnmits a witten conment to a
Federal banki ng agency concerning the adequacy of the CRA | endi ng
performance of a nortgage conpany that is affiliated with an insured
depository institution. One year later, the director of the NGEP
negoti ates an agreenent with the nortgage conpany for it to provide
$100 million in nortgage loans in | ow and noderate-income
nei ghbor hoods in the next year. The insured depository institution
el ected, in accordance with the agencies' CRA Regul ations, to have
the lending activities of the nortgage conpany considered in the
institution's nost recent CRA perfornmance eval uati on. The nort gage
affiliate, therefore, is considered a CRA affiliate with respect to
its lending activities. The agreenment is in fulfillnment of the CRA
for purposes of section 48 and the NGEP has engaged in a CRA
comuni cation under section ___ .3(a)(1l) because the sel ected
activities of a CRA affiliate and contacts with an agency regarding
a CRA affiliate are considered activities of and contacts concerning
an insured depository institution. Accordingly, the agreenent is a
covered agreenent.

Exanple 2: An affiliate of an insured depository institution
engages in nortgage | ending and provides credit counseling services.
The insured depository institution elected to have only the nortgage
I ending activities of the affiliate considered in its nost recent
CRA performance evaluation. The affiliate and a comunity group
enter into an agreenment that provides for the affiliate to provide
credit counseling services in the |l ocal community. The agreenent is
not in fulfillment of the CRA because the affiliate is not
considered a CRA affiliate with respect to its credit counseling
activities. Accordingly, the agreement is not a covered agreenent.

4. Term of Agreenent

Under the final rule, the duration of a party's obligation to make
a covered agreenment publicly available and to file annual reports
concerning the agreenent is based on the termof the covered agreenent.
As a general matter, the term of an agreenent ends on the agreement's
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term nation date established by the parties. Agreenments that do not
establish a ternmination date are deenmed for purposes of the proposed
rule to ternminate on the |last date on which any party makes any
paynments or provides any | oan or other resources under the agreenment.
The rul e gives the agencies discretion, in appropriate circunstances,
to determine that the term of such an agreement is a shorter or |onger
period. The appropriate agency could exercise this discretion, for
exanpl e, where a one-tinme grant is mude to a NGEP late in a year with
the clear expectation that the funds would be used in the next year. In
such circumstances, the agency could require the NGEP to file an annua
report for the next year.

IV. Regulatory Flexibility Act Analysis
O fice of the Conptroller of the Currency
The Regul atory Flexibility Act (5 U.S.C. 604) requires an agency to

publish a final regulatory flexibility analysis when promulgating a
final rule that was subject to notice and comrent, unless the agency

certifies that the rule will not have a significant econonic inpact on
a substantial nunmber of small entities. The OCC believes that this rule
wi Il not have a significant economi c inpact on a substantial nunber of

smal | national banks, national bank subsidiaries, or NGEPs that are
party to covered agreements with national banks or their subsidiaries.
This final rule restates the statutory requirenments and incl udes
provi si ons designed to reduce the regulatory burden on entities and
persons of all sizes. The OCC has prepared the follow ng fina
regulatory flexibility analysis because the G amm Leach-Blil ey Act
i mposes requirenents that are new to the OCC and those subject to the
rul e, and because the OCC is unable at this tine to estimte
definitively the econonic inmpact of conpliance with the new
requi renments of the rule.
Need for and Objectives of Rule

As di scussed above, this rule inplenents the CRA Sunshine
provi si ons of section 48 of the Federal Deposit |nsurance Act (12
U.S.C. 1831y), which was enacted by section 711 of the Gramm Leach-
Bliley Act (Pub. L. 106-102, 113 Stat. 1465 (1999)). The rule's
objectives are to informinsured depository institutions, affiliates of
i nsured depository institutions, and NGEPs on how to conply with
section 48 by:

(1) ldentifying those agreenments that are covered by section 48,
i ncl udi ng describing the circunstances in which an agreement is in
fulfillment of the CRA;

(2) Providing procedures for the disclosure of covered agreenents
to the public and the rel evant supervisory agency; and

(3) Providing procedures for preparing and filing annual reports
relating to covered agreenments with the rel evant supervisory agency.

[[ Page 2074]]

New Conpl i ance Requirenents

The final rule contains new conpliance requirenents that require
i nsured depository institutions, affiliates, and NGEPs that enter into
a covered agreement to nmake the agreenent available to menbers of the
public and to the appropriate agency, and to file an annual report wth
the appropriate agency concerning the disbursenent and use of funds
under the agreenent. These reporting provisions are required by section

http://www.gpo.ucop.edu/cgi-bin/gpogate.testAvai sdoc=1& doctype=HTML & docid=.../162.140.64.3

2/1/01



Page 52 of 142

48 and apply regardl ess of the size of the insured depository
institution, affiliate, or NGEP. The agenci es have sought to reduce
burden of conplying with these requirenents wherever possible and
consistent with section 48.

Comments on the Initial Regulatory Flexibility Analysis

Al t hough few commenters addressed the initial regulatory
flexibility analysis specifically, many comrenters addressed the
regul atory burdens associated with conplying with the final rule. Mny
comenters noted that section 48 was broadly worded and comended t he
agencies' efforts to clarify which agreenments are subject to section 48
and how a party to a covered agreenent may conply with the statute's
di scl osure and reporting obligations. Many commrenters, however
expressed concern that the scope of agreenents that were covered by the
proposed rule would result in coverage of a w de range of agreenents
bet ween banki ng organi zati ons and NGEPs that were not intended to be
subject to the disclosure and reporting requirenents of section 48.
Many commenters al so expressed concern that the statute and the rule
woul d di scourage banki ng organi zati ons fromentering into agreenents
with NGEPs to provide |oans, investnments or banking services in their
| ocal conmunities.

Commenters al so provided specific comments on the disclosure and
annual reporting procedures of the proposed rule. These comrents are
di scussed in detail in part Il1l1. Comenters generally supported
granting the parties to covered agreenents maxi mum flexibility in
di scl osi ng covered agreenents to the public and allowing the parties to
charge reasonabl e fees for making covered agreenents avail able. Sone
comenters requested clarification concerning how a party should conply
with the public disclosure requirements when a covered agreenent
consists of multiple docunments. Some conmmenters supported requiring the
public disclosure period to termnate 12 nmonths after the term of the
agreenent, as proposed, while others recomended a shorter tinme period
or no time period at all after the termof the agreenent.

Many comenters expressed concern that the procedures in the
proposed rule for obtaining a determ nation from an agency t hat
information in covered agreenents nay be withheld from public
di scl osure was vague and overly conplicated. Comenters al so expressed
concern with the requirenent that an insured depository institution and
affiliate file each covered agreenment with the rel evant supervisory
agency within 30 days of entering into the agreenent.

Several comrenters objected to the proposed rule's requirenent that
a NGEP that receives and uses funds or other resources for a specific
pur poses nust follow reporting procedures that are different fromthe
detailed, itemized list that is described in section 48, while others
supported the proposal. Conmenters al so requested additional detail on
the circunstances in which funds or other resources are received for a
speci fic purpose. Commenters overwhel m ngly supported the proposed
rule's provisions allowing NGEPs to use Federal tax fornms and ot her
reports to fulfill the reporting requirenents of the rule.

Several comrenters requested that insured depository institutions
and affiliates have an exception for filing annual reports for fisca
years in which they have no information to report. Some conmenters al so
requested that a form be adopted for insured depository institutions
and affiliates to use in filing annual reports. In addition, commenters
general ly supported the option of filing consolidated reports for
NGEPs, insured depository institutions, and affiliates that are parties
to two or nore covered agreenents.

M nimzing I npact on Small Institutions
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Section 48 directs the OCC and the other agencies to ensure that
the rul e does not inmpose an undue burden on the parties to covered
agreenents. The final rule includes several provisions that are
designed to reduce the burden and nmininze the inmpact of the rule on
i nsured depository institutions, affiliates and NGEPs, including small
institutions, affiliates and NGEPs. Many of the provisions of the
proposed rule that were supported by commenters were retained in the
final rule and other provisions were added in response to conments
recei ved by the OCC and the other agencies.

The final rule gives parties to covered agreenents flexibility in
deternm ning how to make a covered agreenent available to the public.
The rule pernmits an insured depository institution or affiliate to use
the institution's CRA public file to disclose covered agreenents to the
public. Parties to covered agreenents al so may charge a requestor
reasonabl e fees for the cost of copying and mailing covered agreenents.
In response to comrents received, the final rule provides a streamined
met hod parties nay follow to deternm ne whether information in a covered
agreenent can be withheld from public disclosure and additiona
gui dance on the types of information that nust be disclosed.

The rule requires a NGEP to file a covered agreenment with a
rel evant supervisory agency only upon request of the agency. In
addition, in response to coments, the final rule allows an insured
depository institution or affiliate to make a covered agreenent
avail able to the rel evant supervisory agency by either filing a copy of
the covered agreement with the agency or filing with the agency a I|i st
that briefly describes the covered agreements to which the institution
or affiliate is a party. These filings nust be nade 60 days after the
end of the relevant cal endar quarter. The final rule also permts two
or nore insured depository institutions and affiliates that are parties
to the same covered agreenent to file jointly the information that nust
be disclosed to the rel evant supervisory agency.

The final rule provides exceptions to the annual reporting
requi renments for NGEPs and insured depository institutions and
affiliates under certain circunstances. It also pernits parties to
covered agreements to file their annual reports on either a fiscal year
or cal endar year basis. The rule also allows an insured depository
institution, affiliate, or NGEP that is a party to 2 or nmore covered
agreenents to prepare a single, consolidated annual report concerning
all of the covered agreenents.

NGEPs are permtted to incorporate into their annual reports other
reports that have been prepared for other purposes, such as tax returns
and financial statements, to fulfill the annual reporting requirenent.
The final rule also permits NGEPs that receive and use funds for a
specific purpose (that is, a purpose that is nore specific and linited
than the reporting categories listed in the regulation) either to
provide a detailed, item zed list of the uses of funds by the NGEP or a
bri ef description of the use and the anount of funds used for the
specific purpose. NGEPs are permtted to file an annua

[[ Page 2075]]

report with the relevant supervisory agency by filing it directly with
the agency or by filing it with the insured depository institution or
affiliate that is a party to the covered agreement with instructions to
forward the annual report to the rel evant supervisory agency.
Entiti es and Persons Covered

The OCC' s final rule applies to national banks, subsidiaries of
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nati onal banks and NGEPs that enter into covered agreenments with a
nati onal bank or a national bank subsidiary. Section 48 does not
authorize the OCC to provide an exenption for covered agreenents based
on the size of the insured depository institution, affiliate or NGEP
that enters into the agreenent.

The OCC and the other agencies requested estimtes of the burden
the proposed rule would i npose on insured depository institutions and
affiliates and NGEPs. One | arge bank estinmated that it was a party to
over 500 agreenents in 1999 that woul d have been consi dered covered
agreenents under the proposed rule. A national organization that
promotes the availability of credit and capital in underserved
comunities comented that it and its 720 comunity organi zati on
menbers have negotiated 300 " CRA agreements'' with insured depository
institutions and their affiliates.

The agreenments that trigger the disclosure and reporting
requi renents of the final rule are entered into by private parties on a
vol untary basis, are not enforced by the agencies and, to date, have
not been required to be disclosed to the agencies. The OCC believes
that |arger national banks and NGEPs are likely to be party to nore
covered agreenments than smaller national banks and NGEPs. The OCC and
the other agencies have nodified the rule in several respects in order
to clarify the types of agreenents that are covered by section 48, and
the types of agreenents that are exenpt from coverage. Although some
comenters submtted estimates of the number of covered agreements they
woul d be a party to under the proposed rule, the OCC does not believe
the information provided to date is sufficiently conprehensive to
enable it to estimate definitively the total nunber of national banks,
subsidiaries, or NGEPs that are parties to covered agreenents.

Federal Reserve System
The Regul atory Flexibility Act (5 U.S.C. 604) requires an agency to

publish a final regulatory flexibility analysis when promulgating a
final rule that was subject to notice and comrent, unless the agency

certifies that the rule will not have a significant econonic inpact on
a substantial nunmber of small entities. The Board believes that this
rule will not have a significant econonic inpact on a substanti al

nunber of snmall state menber banks, bank hol di ng conpanies, affiliates
of bank hol di ng conpani es, and NGEPs that are a party to a covered
agreenent with any of the foregoing. This final rule restates the
statutory requirenments and includes provisions designed to reduce the
regul atory burden on entities and persons of all sizes. The Board has
prepared the following final regulatory flexibility analysis because
the Gramm Leach-Bliley Act inposes requirements that are new to the
Board and those subject to the rule, and because the Board is unable at
this time to estimate definitively the econom c i nmpact of conpliance
with the new requirements of the rule.
Need for and Objectives of Rule

As di scussed above, this rule inplenents the CRA Sunshine
provi si ons of section 48 of the Federal Deposit |nsurance Act (12
U.S.C. 1831y), which was enacted by section 711 of the Gramm Leach-
Bliley Act (Pub. L. 106-102, 113 Stat. 1465 (1999)). The rule's
objectives are to informinsured depository institutions, affiliates of
i nsured depository institutions, and NGEPs on how to conply with
section 48 by:

(1) ldentifying those agreenments that are covered by section 48,
i ncl udi ng describing the circunstances in which an agreement is in
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fulfillment of the CRA;

(2) Providing procedures for the disclosure of covered agreenents
to the public and the rel evant supervisory agency; and

(3) Providing procedures for preparing and filing annual reports
relating to covered agreenments with the rel evant supervisory agency.
New Conpl i ance Requirenents

The final rule contains new conpliance requirenents that require
i nsured depository institutions, affiliates, and NGEPs that enter into
a covered agreenment to rmake the agreenent available to nmenbers of the
public and to the appropriate agency, and to file an annual report wth
the appropriate agency concerning the disbursenent and use of funds
under the agreenent. These reporting provisions are required by section
48 and apply regardl ess of the size of the insured depository
institution, affiliate, or NGEP. The agenci es have sought to reduce
burden of conplying with these requirenents wherever possible and
consistent with section 48.

Comments on the Initial Regulatory Flexibility Analysis

Al t hough few commenters addressed the initial regulatory
flexibility analysis specifically, many comrenters addressed the
regul atory burdens associated with conplying with the final rule. Mny
comenters noted that section 48 was broadly worded and comrended t he
agencies' efforts to clarify which agreenments are subject to section 48
and how a party to a covered agreenent may conply with the statute's
di scl osure and reporting obligations. Many comrenters, however
expressed concern that the scope of agreenents that were covered by the
proposed rule would result in coverage of a w de range of agreenents
bet ween banki ng organi zati ons and NGEPs that were not intended to be
subject to the disclosure and reporting requirenents of section 48.
Many commenters al so expressed concern that the statute and the rule
woul d di scourage banki ng organi zati ons fromentering into agreenents
with NGEPs to provide |oans, investnments or banking services in their
| ocal communities. Conmenters al so provided specific coments on the
di scl osure and annual reporting procedures of the proposed rule. These
comments are discussed in detail in part Ill. Cormenters generally
supported granting the parties to covered agreenents maxi mum
flexibility in disclosing covered agreenents to the public and all ow ng
the parties to charge reasonable fees for maki ng covered agreenents
avail abl e. Some comenters requested clarification concerning how a
party should conply with the public disclosure requirenments when a
covered agreement consists of nultiple docunents. Some commenters
supported requiring the public disclosure period to ternminate 12 nont hs
after the termof the agreenment, as proposed, while others recomended
a shorter time period or no tine period at all after the termof the
agreenent .

Many comenters expressed concern that the procedures in the
proposed rule for obtaining a determ nation from an agency t hat
information in covered agreenents nay be withheld from public
di scl osure was vague and overly conplicated. Comenters al so expressed
concern with the requirenent that an insured depository institution and
affiliate file each covered agreenment with the rel evant supervisory
agency within 30 days of entering into the agreenent.

[[ Page 2076]]
Several comrenters objected to the proposed rule's requirenent that

a NGEP that receives and uses funds or other resources for a specific
pur poses nust follow reporting procedures that are different fromthe
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detailed, itemized list that is described in section 48, while others
supported the proposal. Conmenters al so requested additional detail on
the circunstances in which funds or other resources are received for a
speci fic purpose. Commenters overwhel m ngly supported the proposed
rule's provisions allowing NGEPs to use Federal tax fornms and ot her
reports to fulfill the reporting requirenents of the rule.

Several comrenters requested that insured depository institutions
and affiliates have an exception for filing annual reports for fisca
years in which they have no information to report. Some conmenters al so
requested that a form be adopted for insured depository institutions
and affiliates to use in filing annual reports. In addition, commenters
general ly supported the option of filing consolidated reports for
NGEPs, insured depository institutions, and affiliates that are parties
to two or nore covered agreenents.

M nimzing I npact on Small Institutions

Section 48 directs the Board and the other agencies to ensure that
the rul e does not inmpose an undue burden on the parties to covered
agreenents. The final rule includes several provisions that are
designed to reduce the burden and mininize the inmpact of the rule on
i nsured depository institutions, affiliates and NGEPs, including small
institutions, affiliates and NGEPs. Many of the provisions of the
proposed rule that were supported by commenters were retained in the
final rule and other provisions were added in response to conments
recei ved by the Board and the other agencies.

The final rule gives parties to covered agreenents flexibility in
determ ning how to make a covered agreenent available to the public.
The rule pernmits an insured depository institution or affiliate to use
the institution's CRA public file to disclose covered agreenents to the
public. Parties to covered agreenents al so may charge a requestor
reasonabl e fees for the cost of copying and mailing covered agreenents.
In response to coments received, the final rule provides a streamined
met hod parties nay follow to deternm ne whether information in a covered
agreenent can be withheld from public disclosure and additiona
gui dance on the types of information that nust be disclosed.

The rule requires a NGEP to file a covered agreement with a
rel evant supervisory agency only upon request of the agency. In
addition, in response to coments, the final rule allows an insured
depository institution or affiliate to make a covered agreenent
avail able to the rel evant supervisory agency by either filing a copy of
the covered agreement with the agency or filing with the agency a |i st
that briefly describes the covered agreements to which the institution
or affiliate is a party. These filings nust be nade 60 days after the
end of the relevant cal endar quarter. The final rule also permts two
or nore insured depository institutions and affiliates that are parties
to the same covered agreenent to file jointly the information that nust
be disclosed to the rel evant supervisory agency.

The final rule provides exceptions to the annual reporting
requi renments for NGEPs and insured depository institutions and
affiliates under certain circunstances. It also pernits parties to
covered agreenments to file their annual reports on either a fiscal year
or cal endar year basis. The rule also allows an insured depository
institution, affiliate, or NGEP that is a party to 2 or nore covered
agreenents to prepare a single, consolidated annual report concerning
all of the covered agreenents.

NGEPs are permtted to incorporate into their annual reports other
reports that have been prepared for other purposes, such as tax returns
and financial statements, to fulfill the annual reporting requirenent.
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The final rule also permits NGEPs that receive and use funds for a
specific purpose either to provide a detailed, item zed list of the
uses of funds by the NGEP or a brief description of the use and the
anount of funds used for the specific purpose. NGEPs are pernmitted to
file an annual report with the relevant supervisory agency by filing it
directly with the agency or by filing it with the insured depository
institution or affiliate that is a party to the covered agreenent with
instructions to forward the annual report to the rel evant supervisory
agency.
Entiti es and Persons Covered

The Board's final rule applies only to the following parties to
covered agreenments: (1) State nenber banks and subsidiaries of state
menber banks, (2) bank hol di ng conpanies, (3) affiliates of bank
hol di ng conpani es, other than banks, savings associati ons and
subsi di ari es of banks and savi ngs associ ations, and (4) NGEPs that
enter into covered agreenents with any conpany listed in (1) through
(3). Section 48 does not authorize the Board to provide an exenption
for covered agreenments based on the size of the insured depository
institution, affiliate or NGEP that enters into the agreenent.

The Board requested estimates of the burden the proposed rule would
i mpose on insured depository institutions and affiliates and NGEPs. One
| arge bank estinated that it was a party to over 500 agreenments in 1999
that woul d have been consi dered covered agreenments under the proposed
rule. A national organization that pronotes the availability of credit
and capital in underserved comunities comented that it and its 720
comunity organi zati on menbers have negoti ated 300 "~ CRA agreenents'
with insured depository institutions and their affiliates.

The agreenments that trigger the disclosure and reporting
requi renents of the final rule are entered into by private parties on a
vol untary basis, are not enforced by the agencies and, to date, have
not been required to be disclosed to the agencies. The Board believes
that |arger banking organi zati ons and NGEPs are likely to be party to a
hi gher proportion of covered agreenents than smaller banking
organi zati ons and NGEPs. Although some comenters subnitted estimates
of the nunber of covered agreenents they would be a party to under the
proposed rule, the Board and the other agencies have nodified the rule
in several respects in order to clarify the types of agreements that
are covered by section 48, and the types of agreenents that are exenpt
from coverage. The Board does not believe it has received enough
information at this time to estinmate definitively the total number of
i nsured depository institutions, affiliates or NGEPs that are parties
to covered agreenents.

Federal Deposit I|nsurance Corporation

Subj ect to certain exceptions, the Regulatory Flexibility Act (5
U.S.C. 601-612) (RFA) requires an agency to prepare a final regul atory
flexibility analysis in conjunction with its issuance of a final rule.
If the agency certifies that the rule will not have a significant
econonic inmpact on a substantial nunmber of small entities, a fina
regulatory flexibility analysis is not required.\39\ At the time of
i ssuance of

[[ Page 2077]]

the proposed rule, the FDIC was unable to certify that the rule would
not have a significant econom c inpact on a substantial nunmber of snall
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entities. Although the final rule contains provisions designed to
reduce the burden of regulatory conpliance by all parties to covered
agreenents, the FDIC |l acks sufficient information to certify that the
final rule will not have a significant econom c inmpact on a substanti al
nunber of small entities. Therefore, pursuant to section 604 of the
RFA, the FDIC provides the following final regulatory flexibility

anal ysi s.

\39\ The RFA defines the term “small entity'' in5 U S.C. 601
by reference to definitions published by the Small Busi ness
Adm ni stration (SBA). The SBA has defined a ~"small entity'' for
banki ng purposes as a national or conmercial bank, savings
institution or credit union with less than $100 nmillion in assets.
See 13 CFR 121.201.

Need for and Objectives of the Rule

The final rule inplements Sec. 48 of the Federal Deposit |nsurance
Act (FDI A) addressing disclosure and reporting requirenents for certain
agreenents related to the CRA. Section 48(h) requires the Federa
banki ng agencies to publish regul ati ons applicable to insured
depository institutions, their affiliates, and NGEPs relating to:

The types of agreenents covered by the rule;

The procedures for inplenmenting the disclosure
requi renents related to agreements covered by the rule; and

The procedures for inplenmenting the annual reporting
requi renents related to agreenents covered by the rule.
Small Entities to Wiich the Final Rule WII Apply

The final rule applies to all FDIC-insured state nonnenber banks
(and their affiliates), including those insured state nonnenber banks
with assets of under $100 mllion. As of Septenmber 2000, 3,331 (of
5,130 total) FDIC-insured state nonmenber banks had assets of under
$100 million. The final rule also applies to NGEPs that enter into
covered agreements with insured depository institutions or their
affiliates.

Section 48 does not authorize the FDIC to create exenptions for
di scl osure or reporting requirements based on the asset size of either
an insured depository institution (or its affiliate) or a NGEP;
therefore, the FDIC did not establish alternative conpliance standards
for small entities.

Because agreenents |i ke those that will trigger the disclosure and
reporting requirenents of the final rule have not been previously
di sclosed or nmonitored by the FDIC, the FDIC | acks sufficient
information to estimate the total nunber of insured state nonmenber
banks (or their affiliates) and NGEPs that may be parties to covered
agreements.
Initial Regulatory Flexibility Analysis and Rel ated Burden Reduction
Measur es

Inits initial regulatory flexibility analysis, the FDI C
specifically requested information on the likely significance of the
econoni c i nmpact the proposed rule would i npose on state nonnmenber
banks, their affiliates, and NGEPs who enter into covered agreenents.
Fol I owi ng publication of the proposed rule, the FDIC received
approxi mately 200 coment |etters. Although none of the comenters
specifically responded to the questions raised in the initial
regul atory flexibility section of the proposed rule, nmany comenters
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addressed the regul atory burdens associated with the discl osure and
reporting requirenents described in the proposed rule. They al so
requested clarification regarding the types of agreements that would be
subject to the rule and advocated inplenmentation of a nore stream ined
way to protect confidential or proprietary information from disclosure.
(For a nore conplete discussion of the comments received, see the

anal ysis contained in Part |l of the Supplenentary Information section
of the preanble.)

Section 48 of the FDI A requires insured depository institutions,
their affiliates, and NGEPs that are parties to covered agreenments: to
make the agreenments available to the public and to the rel evant
supervi sory agency (as defined in the rule), and to file an annua
report related to covered agreenments with the rel evant supervisory
agency.

Section 48(h)(2)(A) of the FDIA further requires the Federal
banki ng agencies to prescribe inplenmenting regulations that do not
i mpose an undue burden on parties to covered agreenments. In accordance
with both this statutory nandate and with the conments received in
response to the proposed rule, in the final rule, the FDI C sought to
m ninmze the burden on all parties to covered agreenents--including
smal |l entities.

A brief description of sone of the burden reducti on neasures
related to the final rule's disclosure and reporting requiremnments
follows. (For a nore detail ed discussion explanation of these and ot her
burden reduction neasures adopted in the final rule, see the analysis
contained in Part Il of the Supplenentary Information section of the
preanbl e.)

The rule minimzes burden in its disclosure requirenments by
offering parties to covered agreenments flexibility in making these
agreenents available to public. No one single nmethod of disclosure is
prescri bed. NGEPs need only disclose covered agreenments when a request
for the agreenent is made. One way that insured depository institutions
(or affiliates) may nmeet their agency disclosure obligations is by
filing a quarterly list of covered agreements with the rel evant
supervi sory agency, with the actual agreenent to be provided upon the
request of the agency. If two or nore insured depository institutions
or their affiliates are parties to a covered agreenment, they are
permtted to jointly disclose the agreements to the rel evant
supervi sory agency. Further, an insured depository institution and its
affiliates may use the institution's CRA public file as a disclosure
mechani sm All parties to covered agreenments are permitted to coll ect
reasonabl e fees associated with the disclosure of these agreenents. For
clarity, the rule contains a list of itenms contained in a covered
agreenent that may not be withheld fromdisclosure, but it allows
parties to request an agency determ nation concerni ng whet her other
i nformati on properly may be withhel d.

The rule minimzes burden in its reporting requirenments by
provi ding certain exceptions to the annual reporting requirement for
both NGEPs and for insured depository institutions and their
affiliates. Annual reports may be filed to reflect either a cal endar
year or fiscal year accounting system A NGEP nay use certain tax forns
and other reports to satisfy its reporting requirement and al so may
meet its reporting obligations by filing the report with the insured
depository institution (or affiliate) that is a party to the agreenent.
The rule pernmits consolidated annual reporting if insured depository
institutions, their affiliates, or NGEPs are parties to at |east two
covered agreenents.
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Reporting, Recordkeeping, and O her Conpliance Requirenents

The final rule contains disclosure and reporting requirenents
applicable to all FDICinsured state nonmenber banks, affiliates of
st at e nonnenber banks, and non-governnmental entities or persons that
are parties to covered agreenents. Parties to covered agreenments are
required to make the agreenents available to the public and to the
rel evant supervisory agency and to report annually to the rel evant
supervi sory agency concerning the covered agreenents. (For a nore
detail ed explanation of the disclosure requirenments of the final rule,
see the explanation contained in Part 111, B of the Supplenentary
Informati on section of the preanble. For a nore detailed

[[ Page 2078]]

expl anation of the reporting requirements of the final rule, see the
expl anation contained in Part Ill, C of the Supplenmentary Information
section of the preanble.)

The final rule does not establish specific recordkeepi ng procedures
for parties to covered agreenments. The FDI C antici pates that the
parties will enploy recordkeeping policies and practices sufficient to
allow retrieval of covered agreenents as necessary for conpliance with
the di sclosure and annual reporting requirenments of the final rule.

Al t hough the final rule contains provisions to mninimze the
conpl i ance burden on parties to covered agreenents, it is possible that
i nsured state nonnenber banks (and their affiliates) and NGEPs nmay
require professional skills in recognizing the existence of a covered
agreenent; and in conpiling materials responsive to annual reporting
requi renents of the final rule.

O fice of Thrift Supervision
The Regul atory Flexibility Act (5 U. S.C. 601-612) requires federa

agencies to prepare a final regulatory flexibility analysis (RFA) with
a final rule that was subject to notice and comment, unless the agency

certifies that the rule will not have a significant econonic inpact on
a substantial nunmber of small entities. OTS believes that this rule
wi Il not have a significant econom c inpact on a substantial nunber of

smal | savi ngs associations and their subsidiaries, savings and | oan
hol di ng conpani es, affiliates of savings associati ons and savi ngs and
| oan hol di ng conpani es (other than bank hol di ng conmpani es, banks, and
subsi di ari es of bank hol di ng conmpani es and banks), or NGEPs that enter
into covered agreenments with any of the foregoing because the burden
i mposed on small entities stenms in large part fromthe G.B Act, rather
than the final rule. This final rule restates the statutory
requi renments and includes clarifications designed to reduce the
regul atory burden on savings associations, affiliates, and NGEPs of al
si zes, as discussed below. OTS has prepared the foll owi ng RFA because
the GLB Act inposes requirenents that are new to OIS, the thrift
i ndustry, and others, and because OIS is uncertain of the econonic
i mpact of conpliance with the new requirenents.
1. Statenment of Need and Objectives

A description of the reasons why OIS is adopting this final rule
and a statement of the objectives of, and |l egal basis for, the fina
rule, are contained in the Supplenmentary |Information above.
2. Small Entities to Which the Final Rule Applies

OrS's final rule applies to the following types of entities if they
are a party to a covered agreenent:
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(1) Savings associations and their subsidiaries;

(2) Savings and | oan hol di ng compani es

(3) Affiliates of savings associations and savi ngs and | oan hol di ng
conmpani es, other than bank hol di ng conpani es; banks; and subsidiaries
of bank hol di ng conpani es and banks; and

(4) NGEPs that enter into covered agreements with any conpany
listed in (1), (2), or (3).

The final rule would apply regardl ess of the size of the savings
associ ation, affiliate, or NGEP.

Smal | savi ngs associations are generally defined, for Regul atory
Flexibility Act purposes, as those with assets of $100 nmillion or |ess.
13 CFR 121.201, Division H (2000). As of the publication of the
proposed rul e, OIS cal cul ated that of the approximtely 1,100 savings
associ ations, a maxi mum of 486 were small savi ngs associations. OTS
al so cal cul ated that these 486 savings associ ations hel d approxi mately
100 subordi nate organi zati ons that could possibly qualify as small
entities. OTS further calculated that a maxi mum of 205 savings and | oan
hol di ng conpani es coul d possibly qualify as small entities.\40\

\40\ It is likely that the nunber of small SLHCs is
significantly less than 205. In a recent notice of proposed
rul emaki ng, OTS applied a newly promul gated Small Busi ness
Adm ni stration (SBA) standard for detern ning whether hol ding

conpanies are small. OTS estimted there were 88 small SLHCs under
the asset-based definition in the SBA's rule (i.e., holding conpany
structures hol ding assets of |less than $100 mllion), or 150 snall

SLHCs using the revenue-based definition in the SBA's rule. See
Savi ngs and Loan Hol di ng Conpani es Notice of Significant
Transactions or Activities and OIS Revi ew of Capital Adequacy, 65
Fed. Reg. 64,392, 64,397 (Cctober 27, 2000) (applying SBA rule 13
CFR 121. 201).

The initial RFA (I RFA) published in the proposed rul e explained
that to date, parties to covered agreenents have not had to disclose or
report agreements to OTS. Cenerally, neither OIS nor any other Federa
agency is a party to covered agreenents. Finally, OIS does not enforce
such agreements. Thus, OIS did not have information about these
agreenents. OTS sought coments to enable it to make an accurate burden
estimate including the number and size of savings associations,
affiliates, and NGEPs that are parties to covered agreenments, and the
nunber of covered agreements that currently exist and would likely be
entered into each year in the future

OTS received many conmments on the proposed rule addressing its
potentially broad application. A few NGEPs specifically noted that
three of the largest comrunity advocacy organi zati ons have 720, 1, 200,
and 3,600 nmenmbers, respectively. Comrenters noted that each of these
menbers is a potential NGEP. Community advocacy organi zations are just
one of many types of NGEPs subject to the rule.

A substantial number of NGEPs commented that there were hundreds,
if not thousands, of covered agreenents. Commenters estimated that one
| arge community advocacy organi zation al one had 300 covered agreenents,
including nore than $1 trillion in loans and investnents for |ow and
noder at e-i ncone comunities. Commenters estinmated anot her comunity
advocacy organi zation had a dozen agreenents. A very large financial
institution estimated that it had nore than 500 covered agreenents in
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effect in 1999. A federal savings association indicated that it entered
into 42 covered agreenents with 38 comunity groups during the first
six nmonths since the GLB Act was enacted. A |ocal government indicated
that it had $1.3 billion in loans or grants in 60,000 separate
transactions that potentially were covered, including 15,000
transactions with one large financial institution alone.

While this information provi des anecdotal evidence that a
potentially |large number of savings associations, affiliates, and NGEPs
of all sizes are parties to a potentially |large number of covered
agreenents, it does not enable OTS to nmaeke a reliable estimte of the
burden of the final rule.

3. Reporting, Recordkeeping, and O her Conpliance Requirements of the
Final Rule

As described nore fully el sewhere in the Suppl ementary |nfornmation
above, the primary requirenents of the final rule involve the
di scl osure and reporting of covered agreenents. The final rule requires
each party to a covered agreenment to disclose the agreenment to the
public by making a conplete copy available to any individual or entity
upon request. It also requires each savings association or affiliate
that is a party to a covered agreenment to provide a copy to each
rel evant supervisory agency (as defined in the rule) and requires each
NGEP that is a party to provide a copy to each rel evant supervisory
agency upon request. The final rule also requires each party to a
covered agreement to file an annual report with each rel evant
supervi sory agency concerning the di sbursenment, receipt, and uses of
funds

[[ Page 2079]]

or other resources under the covered agreenment. Mst of these
requi renents are mandated by section 48 of the FDI Act.

Savi ngs associ ations, affiliates, and NGEPs may al ready have
recordkeepi ng and other policies and practices that woul d al ready
enable themto partly or fully meet the requirenents of this fina
rule. To the extent that existing practices and avail able resources are
insufficient, parties to covered agreenents woul d need professiona
skills to comply with this final rule. To disclose covered agreenents,
parties may need clerical and conputer personnel. To prepare required
reports and disclosures, parties nmay need personnel with these skills,
as well as personnel skilled in financial, accounting, and |ega
matters. Sone degree of personnel training may be necessary, such as to
enabl e enpl oyees to determ ne when parties enter into covered
agreenents, and how to retain, record, redact, and conpile informtion
about agreenents.

OTS cannot predict exactly how savi ngs associ ations, affiliates,

and NGEPs will comply with the final rule since the requirenments are
new. For exanple, OTS cannot assess the extent to which savings
associations, affiliates, and NGEPs will avoid entering into covered

agreenents as a result of the final rule. A comopn concern expressed by
comenters was that the statute and rule would have precisely this
ef fect.

As di scussed below, the final rule contains many provisions
designed to mnimze the conpliance burden. These provisions are
consistent with the directive in section 48(h)(2)(A) of the FDI Act
that the Federal banking agencies ensure that the regul ations
prescri bed do not inpose an undue burden on the parties.

4. Significant |ssues Raised in Response to Initial Regulatory
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Flexibility Analysis and Changes Made to M nim ze Burden

The issues raised by the comenters addressing burden in genera
are described el sewhere in the Supplenmentary Information. Many NGEPs
and insured depository institutions commented that the disclosure and
reporting burdens woul d be heavy. The issues that were raised by
comenters that specifically relate to the rule's inpact on snall
busi nesses were the foll ow ng:

Tracki ng and reporting on covered agreenents would require
many NGEPs, particularly small ones, to hire outside CPAs for the first
time. One NGEP estimated that an additional 100,000 or nmore nonprofits
would find it necessary to hire outside CPA firms, and that the
paperwor k, accounting, and bookkeepi ng costs woul d ampbunt to at | east
$3,000 annually for each nonprofit or $300 mllion annually for all.

Di scl osing and reporting covered agreenments would require
addi tional staff, both for NGEPs and insured depository institutions.
One estimate was that a total of at |east 5,000 additional bank
enpl oyees woul d be needed. One financial institution indicated it would
need at | east one additional full-tinme enployee. Several NGEPs
i ndi cated that nonprofits reliant on volunteers could | east afford
addi ti onal staff.

The proposed rul e contained several provisions designed to avoid
undue burdens. The final rule contains additional provisions that
should mnimze the need for new accounting systens and additi onal
staff.

Wth regard to the disclosure burden, the final rule:

Termi nates the public disclosure requirement and the
requi renment for a NGEP to provide a copy to the rel evant supervisory
agenci es upon request 12 nonths after the end of the term of the
covered agreenent.

Does not mandate any particular method for disclosing the
agreenent to the public.

Al'l ows each party to charge reasonabl e copying and mailing
fees when it discloses an agreenent to the public.

Requires an NGEP to provide a copy to the rel evant
supervi sory agencies only if the agency requests a copy.

Al'l ows a savings association or affiliate to file with the
rel evant supervisory agencies a copy of a covered agreenent 60 days
after the end of each cal endar quarter. (The proposed rule would have
required filing 30 days after entering into the agreenent.)

Al'l ows a savings association or affiliate to elect to file
a list of its covered agreenments, rather than the actual agreenent with
the rel evant supervisory agencies. It would be required to subnit a
conpl ete copy of an agreement only upon a request fromthe agency. (The
proposed rul e woul d not have offered the option of a list.)

Al l ows a savings association or affiliate to publicly
di scl ose by placing a copy of the covered agreenent in its CRA public
file and the savings association naking it avail able under the public
file procedures. (The proposed rule woul d not have extended this option
to affiliates.)

Allows two or nore insured depository institutions or
affiliates that are parties to a covered agreenent to jointly file with
each rel evant supervisory agency.

Enhances the protections for proprietary and confidenti al
i nformation. (The final rule, unlike the proposed rule, pernits the
parties to redact information before maki ng agreenents publicly
avail abl e without the need for prior agency review and approval. It
also lists the specific information that parties nay not redact to
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provi de cl earer guidance. Finally, it provides procedures for parties
to submit both redacted and unredacted copies to the agencies to
facilitate rel ease of information in accordance with FO A and rel ated
saf eguards.)
Contains transition provisions to ease conpliance with
di scl osure requirenents for agreenments entered into prior to the
effective date of the final rule. (The proposed rule had no transition
provi sions.)
Wth regard to the reporting burden, the final rule:
Does not mandate any particular formfor the annua
report.
Al'l ows each party to report on its own fiscal year basis
or on the cal endar year
Exenmpts a NGEP fromfiling a report for a fiscal year if
the NGEP does not receive or use any funds or resources during that
year.
Exenpts an institution or affiliate fromfiling a report
for a fiscal year if the institution or affiliate does not receive or
provi de any paynents, fees, or |loans during that year and has no data
to report on loans, investnments, and services provided by a party to
the agreenment. An institution or affiliate has no data to report on
anot her party's activities if it does not know of the information or
the information is contained in another party's annual report. (The
proposed rul e woul d not have included this exenption.)
Provi des the option of special purpose reporting
procedures rather than a detailed, itemi zed Iist for NGEPs that
all ocate and use funds or other resources under a covered agreenent.
(The proposed rule contained simlar provisions but would have nmade
speci al purpose reporting nandatory where applicable.)
Allows a NGEP's report to consist of, or incorporate,
reports prepared for other purposes, such as |IRS Form 990 and fi nanci al
statenents. (The proposed rule contained simlar provisions, but would
not have specifically referred to IRS Form 990.)
Permits a savings association, affiliate, or NGEP that is
a party to two or nore covered agreenments to file a single consolidated
annual report covering all its covered agreenments, aggregating certain
i nformati on. (The proposed rule only would have all owed

[[ Page 2080]]

consolidated reporting for entities that are parties to five or nore
covered agreenments.)
Al'l ows a savings association and its affiliates that are
parties to the sane covered agreenment to file a single consolidated
report.
Allows a NGEP to file its report with the insured
depository institution or affiliate that is a party to the agreenent,
rather than with the rel evant supervisory agency, allotting six nmonths
to do so. The institution must then forward the report to the rel evant
supervi sory agency within 30 days.
Contains transition provisions to ease conpliance with
reporting requirenents for agreenents entered into prior to the
effective date of the final rule. (The proposed rule had no transition
provi sions.)
The final rule also
Clarifies, through exanples, that a covered agreenent
(including a witten pledge) must reflect a nutual arrangenment or
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under st andi ng.
Excl udes an agreenent fromthe definition of covered
agreenent if no NGEP that is a party has a CRA conmuni cation. (The
final rule's definition of ~~CRA conmunication'' is narrower than the
proposed rule's definition of " CRA contact'' in three ways: (1) The
types of comunications that concern the CRA are sonmewhat clarified and
narrowed; (2) CRA comruni cati ons nmust be known about by particul ar
enpl oyees and officers of the parties (in some instances, a depository
institution or affiliate may be deenmed to have know edge); and (3) CRA
comuni cati ons must occur no earlier than one to three years prior to
entering into the agreenment depending on the type of CRA
comuni cati on.)
Does not subject a party to a nmultiparty agreenent to the
requi renents of the rule if the party has not had a CRA comuni cation
and does not know about any CRA conmmuni cati on anpbng ot her parties to
the agreenment. (The proposed rule would have had no conparabl e
provi sion.)
Clarifies that agreenents that relate to activities of
affiliates that are not CRA affiliates at the tinme a covered agreenent
is entered into are not covered.
| mpl ements the "~ “fulfillment'' provision to cover
activities of the type that are likely to receive favorabl e
consi deration by a Federal banking agency in evaluating the perfornmance
under the CRA of the insured depository institution that is a party to
the agreenment or an affiliate of a party to the agreenment. (The
proposed rul e woul d not have had inplenented the provision in this
manner . )
Provides flexibility to the parties to deternine the val ue
of an agreenment that does not specify the anpunt of paynents, grants,
| oans, or other consideration.
Excl udes fromthe definition of covered agreenment any
i ndi vi dual | oan secured by real estate.
Excl udes fromthe definition of covered agreenent,
specific contracts or conmtnents for a | oan or extension of credit if
certain requirements are nmet, provides flexibility to the parties to
deternmine if the |l oans are " “substantially bel ow nmarket rates,'' and
clarifies that the terns of the | oan application and other | oan
docunent s establish whether the restriction against relending is
satisfied.
In determ ni ng whether an agreenent that conbi nes an
exenpt | oan and other consideration is covered, the exenpt |oan may be
excluded from consi deration.
5. Significant Alternatives to the Final Rule
The requirenments in the final rule parallel those in the GLB Act.
The final rule clarifies the statutory requirenents in some areas and
restates the requirements in a nore understandabl e manner in other
areas. The final rule does not inpose any requirenents that differ
substantially fromthe statute. Since the requirenents are set hy
statute, OTS has only linmted discretion to consider alternatives. To
the extent that OTS does have discretion, it has exercised that
di scretion to mninze the burden as di scussed above.
Congress has decided that " “each'' insured depository institution,
affiliate, or person that is a party to a covered agreenent nust
di scl ose and report the agreement. The GLB Act does not expressly
authorize OTS to exenpt small savings associations, affiliates, or
NGEPs from these requirenments. OIS does not interpret the statute to
permt such an exenption.
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6. Duplicative, Overlapping, or Conflicting Federal Rules

This final rule does not appear to duplicate or overlap with any
ot her Federal rules. To the extent that required information is already
contained in reports prepared for other purposes, the final rule allows
a NGEP's report to consist of, or incorporate, these existing reports.
The final rule also allows insured depository institutions and
affiliates to use the CRA public file established under the CRA
Regul ations as a nechanism for disclosing agreenments. The rule is not
i ntended to otherwi se affect the CRA

OTS | acks sufficient information about the contents of covered
agreenents, however, to conclude whether the final requirenents
conflict with other Federal rules. One area of potential conflict on
whi ch commrent was solicited was the rule's requirenent to nmake a
““conmplete copy'' of a covered agreenent available to the public and to
the rel evant supervisory agencies. OIS solicited specific conment on
whet her covered agreenents contain information that savings
associ ations, affiliates, or persons may be barred from di scl osi ng
under other Federal rules (e.g., private customer information), or may
be permitted to refrain fromdisclosing to the public or a Federa
banki ng agency under other Federal rules (e.g., proprietary
i nformation). OTS al so generally sought conmrent on any Federal rules
that may duplicate, overlap, or conflict with the proposal

Several comrenters indicated that covered agreenents are likely to
contain proprietary and confidential information. Several comenters
requested that the final rule accord full FO A protections to
information in covered agreenents. As discussed above, the agencies
have enhanced the procedures for protecting proprietary and
confidential information in the final rule.

V. Executive Order 12866 Determ nation

OCC. The Conptroller of the Currency has determined that this fina
rul e does not constitute a "~ “significant regulatory action'' for
pur poses of Executive Order 12866 because it does not satisfy any of
the elements of the definition of "~ “significant regulatory action'
provi ded by the Executive Order

OrS: OIS has determined that this final rule does not constitute a
significant regul atory action for the purpose of Executive Order 12866.
Reporting and di scl osure are nmandated by section 48 of the FDI Act.
Most of the final rule's provisions closely follow the requirenments of
this section. OIS has exercised its discretion, to the extent possible,
to minimze costs and burdens. Wile OIS acknow edges that the rule
wi Il inpose costs on insured depository institutions, affiliates, and
NGEPs by requiring these entities to disclose and report on covered
agreenents, OTS believes that the inpact of the rule does not neet the
t hreshol ds of the Executive Order.

VI . Paperwork Reduction Act

The agenci es may not conduct or sponsor, and an organization is not
[[ Page 2081]]
required to respond to, an information collection unless it displays a

currently valid Ofice of Managenent and Budget (OVB) control nunber.
The OVB control nunbers are |isted bel ow
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OCC:. 1557-0219
Board: 7100-0298
FDI C. 3064-0139
ars: 1550-0105

The agenci es sought conmment on all aspects of the burden estimates
for the information collections in the reporting and disclosure
provi si ons of the proposed rule, including how burdensone it would be
for NGEPs, insured depository institutions, and affiliates of insured
depository institutions to conmply with the burden el enents. Mny
coment ers suggested, in response to specific proposed sections, that
the di sclosure and reporting requirements of the rule would inpose
significant burden on them Several asserted that the agencies had
underestimated the burden associated with conplying with the rule.

Many comenters recommended changes in the procedures of the
proposed rul e for disclosing covered agreenents to the public and the
rel evant supervisory agencies and for submitting annual reports
relating to covered agreenments. The agenci es have addressed several of
t hese concerns by amending the relevant provisions of the rule as
di scussed above.

The final rule contains four disclosure requirenments and two
reporting requirenents for insured depository institutions and
affiliates of insured depository institutions, as well as three
di scl osure requirenents and one reporting requirenent for NGEPs. Bel ow
is a brief sunmary of the paperwork burdens inplenented by this fina
rule.

The final rule requires each NGEP, insured depository institution,
and affiliate of an insured depository institution that is a party to a
covered agreenment to nmeke the agreement available to the public upon
request at any tine during the termof the agreement and conti nui ng
until 12 nonths after the termof the agreement (Secs. ___ .6(b)(1) and
____-6(b)(5)).

A NGEP is required to disclose a covered agreenent to the rel evant
supervi sory agency within 30 days of a request fromthe agency
(Secs. ___ .6(c)(1)). An insured depository institution or affiliate
that enters into a covered agreenment nust, within 60 days after the
cl ose of the relevant cal endar quarter, provide to each rel evant
supervi sory agency either (1) a conplete copy of each agreement entered

into during the calendar quarter (Secs. ___ .6(d)(1)(i)), or (2) a list
of all covered agreenents entered into during the cal endar quarter
(Secs. ____.6(d)(1)(ii)). Some commenters felt that allow ng insured

depository institutions or affiliates to submit a list of their covered
agreenents would help to decrease burden on the organization. If an
institution or affiliate submts a list of its agreement, the
institution or affiliate must provide any rel evant supervisory agency
with a conplete copy of any covered agreenment referenced in the |ist
within 7 cal endar days of receiving a request fromthe agency

(Secs. ___ .6(d)(2)). The obligation of an institution or affiliate to
provi de an agency with a copy of a covered agreement referenced in a
list termnates 36 nonths after the termof the agreenent.

The final rule also requires each NGEP that is a party to a covered
agreenent to file an annual report that relates to the agreenent for
each fiscal year that the NGEP receives or uses funds received under
the agreenment (Secs. ___ .7(b)). Each insured depository institution or
affiliate that is a party to a covered agreenment nust file an annua
report for each fiscal year that the institution or affiliate makes or
recei ves paynments under the agreenment or has data to report on | oans,
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i nvestments or services provided under the agreement (Secs. ___ .7(b)).
Annual reports nmust be filed with each rel evant supervisory agency for
the covered agreenment. The content requirenments for the annual report
for NGEPs, and insured depository institutions and affiliates of an
i nsured depository institutions are contained in (Secs. ____.7(d)) and
(Secs. ____.7(e)) respectively. The insured depository institution or
affiliate must subnmit its annual report to the rel evant supervisory
agency within 6 nonths of the end of its fiscal year. A NGEP nust,
within 6 months of the end of its fiscal year, either file its annual
report with each rel evant supervisory agency directly or an insured
depository institution or affiliate that is a party to the agreenent
with instructions for the institution or affiliate to file it with the
rel evant supervisory agency. The insured depository institution or
affiliate must submit the annual report of a NGEP to each rel evant
supervi sory agency within 30 days of receiving the report
(Secs. ___ _.7(f)(2)(ii)).

Finally, an insured depository institution or affiliate that is a
party to a covered agreenent that concerns the perfornmance of any

activity identified in section ___ .4 (fulfillment) of a CRA affiliate
is required to notify each NGEP that is a party to the agreenent that
the agreenment concerns a CRA affiliate (Secs. __ .4(b)).

The estimated total annual reporting and disclosure burden of the
final rule will depend on the number of covered agreenents. The

agenci es specifically requested conment on the total nunber of NGEPs,
i nsured depository institutions, and affiliates that my be parties to
covered agreenments, and the total number of covered agreements that nay
be subject to the disclosure and reporting requirements of the rule.
The agencies received few estimates from NGEPs, insured depository
institutions and affiliates concerning the number of agreenments to
whi ch they are parties that would be covered under the rule. One |arge
bank estimated that it was a party to over 500 agreenents in 1999 that
woul d have been considered covered agreenents under the proposed rule.
A national organization that pronotes the availability of credit and
capital in underserved comunities comrented that it and its 720
comunity organi zati on menbers have negoti ated 300 "~ CRA agreenents'
with insured depository institutions and their affiliates.

The agreenments that trigger the disclosure and reporting
requi renents of the final rule are entered into by private parties on a
vol untary basis, are not enforced by the agencies and, to date, have
not been required to be disclosed to the agencies. The agenci es believe
that |arger banking organi zati ons and NGEPs are likely to be party to a
hi gher proportion of covered agreenents than smaller banking
organi zati ons and NGEPs. Although some comenters provided estimates on
the nunber of covered agreenents that m ght exist under the proposed
rule, as noted above, the final rule clarifies in several inportant
areas the types of agreenents that are covered by section 48, and the
types of agreenents that are exenpt from coverage.

Accordi ngly, the agencies do not believe they have recei ved enough
information at this time to definitively estimte the total nunmber of
i nsured depository institutions, affiliates or NGEPs that are parties
to covered agreenents or the total nunber of covered agreenents that
may be subject to the disclosure and reporting requirenments of the
rul e. Nevertheless, solely for purposes of conmplying with the
requi renents of the Paperwork Reduction Act, each agency has conputed
the estimte of annual paperwork burden assum ng that each insured
depository institution it regulates is involved, either as a party or
as a source of funds, with two covered agreenents. This woul d take
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into account that |arge banking organizations nay be parties to
substantially nore covered agreenments and many smal |l banki ng

organi zati ons may be party to no covered agreenments. In addition, the
agenci es have assuned that one NGEP is a party to each of these
agreenents. After the agenci es have gai ned sone experience with
collecting informati on under the rule, they will re-exanine the
paperwor k burden.

There are other requirements for NGEPs, insured depository
institutions, and affiliates of an insured depository institutions
whi ch are not considered to be paperwork requirenents. These
requi renments are discussed in detail in the regulation text and earlier
in this preanble.

OCC. OVB has reviewed and approved the collections of information
contained in the rule under control nunber 1557-0219, in accordance
with the Paperwork Reduction Act of 1995 (44 U.S.C. 3501 et seq.). OVB
clearance will expire on July 31, 2003.

The potential respondents include national banks and subsidiaries
of national banks, and NGEPs that are a party to a covered agreenent
with any of the foregoing.

Esti mat ed nunber of financial institution respondents: 2,400.

Esti mat ed nunber of NGEP respondents: 4, 800.

Esti nmat ed average annual burden hours for financial institution
respondents per agreenent: 9 hours.

Esti mat ed burden hours for NGEPs per agreenment: 6 hours.

Estimated total annual reporting and di sclosure burden: 72,000
hours.

Board: In accordance with the Paperwork Reduction Act of 1995 (44
U.S.C. 3506; 5 CFR 1320, appendix A. 1), the Board approved the rule
under the authority delegated to the Board by the OvVB. The OVB contro
nunber is 7100-0298. OVB clearance will expire on January 31, 2004.

The potential respondents are state nmenmber banks and subsidiaries
of state menmber banks; bank hol di ng conpanies; affiliates of bank
hol di ng conpani es ot her than savi ngs associ ati ons, national banks,

i nsured nonmenber banks, and subsidiaries of such associations and
banks, and NGEPs that are a party to a covered agreement with any of
t he foregoing.

Esti mat ed nunber of financial institution respondents: 994.

Esti mat ed nunber of NGEP respondents: 1, 988.

Esti nmat ed average annual burden hours for financial institution
respondents per agreenent: 9 hours.

Esti mat ed burden hours for NGEPs per agreenent: 6 hours.

Estimated total annual reporting and di sclosure burden: 29, 820
hours.

FDI C. OVB has reviewed and approved the collections of information
contained in the rule under control nunber 3064-0139, in accordance
with the Paperwork Reduction Act of 1995 (44 U.S.C. 3501 et seq.). OVB
clearance will expire on July 31, 2003.

The potential respondents are insured nonnmenber banks, subsidiaries
of insured nonmenber banks, and NGEPs that are a party to a covered
agreenent with any of the foregoing.

Esti mat ed nunber of financial institution respondents: 5,130.

Esti mat ed nunber of NGEP respondents: 10, 260.

Esti nat ed average annual burden hours for financial institution
respondents per agreenent: 9 hours.
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Esti mat ed burden hours for NGEPs per agreenment: 6 hours.

Estimated total annual reporting and di sclosure burden: 153,900
hours.

Ors: OVMB has reviewed and approved the collections of information
contained in the rule under control nunber 1550-0105, in accordance
with the Paperwork Reduction Act of 1995 (44 U.S.C. 3501 et seq.). OVB
clearance will expire on July 31, 2003.

The potential respondents are savings associations and their
subsi di ari es, savings and | oan hol di ng conpanies, affiliates of savings
associ ati ons and savi ngs and | oan hol di ng conpani es ot her than bank
hol di ng conpani es, banks and subsi di ari es of bank hol di ng conpani es,
and NGEPs that are a party to a covered agreenent with any of the
f or egoi ng.

Esti mat ed nunber of financial institution respondents: 1,075.

Esti mat ed nunber of NGEP respondents: 2, 150.

Esti nmat ed average annual burden hours for financial institution
respondents per agreenent: 9 hours.

Esti mat ed burden hours for NGEPs respondents per agreenent: 6
hours.

Estimated total annual reporting and di sclosure burden: 32,250
hours.

The agenci es have a continuing interest in the public's opinion
regardi ng collections of information. Menbers of the public may submit
coments, at any time, regarding any aspect of these collections of
i nformati on. Conments may be sent to:

OCC:. Jessi e Dunaway, Clearance Oficer, Ofice of the Conmptroller
of the Currency, 250 E Street, SW, Miilstop 8-4, Washington, DC 20219.

Board: Mary M West, Federal Reserve Board Cl earance O ficer
Mai | stop 97, Division of Research and Statistics, Board of Governors of
the Federal Reserve System Washington, DC 20551.

FDI C. Steven F. Hanft, Assistant Executive Secretary (Regul atory
Anal ysi s), Federal Deposit Insurance Corporation, Room F-4080, 550 17th
Street, NW, Washington, DC 20429.

OrS: Dissem nation Branch (1550-0106), O fice of Thrift
Supervision, 1700 G Street, NW, Washi ngton, DC 20552.

A copy of all conments should also be sent to the Ofice of
Managenent and Budget, Paperwork Reduction Project (include OVB contro
nunber), Washi ngton, DC 20503.

VII. Comments Regarding the Use of " Plain Language'

Section 722 of the Granm Leach-Bliley Act requires the agencies to
use " “plain language'' in all final rules published after January 1,
2000. The agenci es requested coments on whether the proposed rule
nmeets the plain | anguage standard, whether changes should be nade to
the organization or format of the rule and whether terns used in the
rule are clear.

Some conment ers recomended t hat agenci es nove the section that
defines ternms used in the rule to the front of the rule. The agencies
believe that including the substantive provisions of the rule,

i ncludi ng the key definitions of what agreements are "~ covered
agreenents'' and "~ in fulfillment of the CRA,'' at the front of the
rule will assist users in rapidly identifying whether a particular
agreenent nmeets the requirenments to be a covered agreenent.

Accordi ngly, the agencies have not noved the section including other
definitions to the front of the rule. Some comenters requested that
the agencies clarify the scope of certain terns used in the proposed
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rule or exanples included in the proposed rule or acconmpanying
SUPPLEMENTARY | NFORMATI ON. These coments are addressed in Part 11 of
thi s preanble.

VI11. Unfunded Mandates Act of 1995

OCC: Section 202 of the Unfunded Mandates Act of 1995, 2 U.S.C
1532 (Unfunded Mandates Act), requires that an agency prepare a
budgetary i npact statement before promulgating a rule that includes a
Federal mandate that nmay result in expenditures by state, |ocal, and
tribal governnments, in the aggregate, or by the private sector, of $100
mllion or nore in any one year. |If a budgetary inpact statenment is
required, section 205 of the Unfunded Mandates Act al so requires an
agency to identify and consider a reasonable nunber of regulatory
alternatives before promulgating a rule.

This final rule does not apply to state, local or tribal
governments. The OCC is not required to assess the effects of its
regul atory actions on the private sector

[[ Page 2083]]

to the extent those regul ations incorporate requirenments specifically
set forth inlaw. 2 U S.C. 1531. The provisions in the final rule

i ncorporate the requirenments of Section 711 of the GLBA. Mreover, as
descri bed el sewhere in the Supplementary Information, the final rule
contains provisions intended to nmininze costs and burdens on the
private sector entities to which it applies. Therefore, the OCC has

deternmined that this rule will not result in expenditures by State,
I ocal, and tribal governments, in the aggregate, or by the private
sector, of $100 mllion or nore in any one year and, accordingly, has

not prepared a budgetary inpact statenent.

OrS: Section 202 of the Unfunded Mandates Reform Act of 1995, 2
U.S.C. 1532 (Unfunded Mandates Act), requires that an agency prepare a
budgetary i npact statement before promulgating a rule that includes a
Federal mandate that nmay result in expenditures by state, |ocal, and
tribal governnments, in the aggregate, or by the private sector, of $100
mllion or nore in any one year. |If a budgetary inpact statenment is
required, section 205 of the Unfunded Mandates Act al so requires an
agency to identify and consider a reasonable nunber of regulatory
alternatives before promulgating a rule.

The final rule does not apply to state, local or tribal
governments. Although the final rule applies to insured depository
institutions, affiliates, and NGEPs, OIS is not required to assess the
effects of its regulatory actions on the private sector to the extent
such regul ations i ncorporate requirements specifically set forth in
law. 2 U S.C. 1531. Most of the final rule's provisions closely foll ow
the requirenments of section 711 of the GLB Act. Mreover, OIS has
exercised its discretion, to the extent possible, to mninize costs and

burdens. Therefore, OTS has determined that this final rule will not
result in expenditures by State, local, and tribal governnents, in the
aggregate, or by the private sector, of $100 mllion or nore in any one

year. Accordingly, OIS has not prepared a budgetary inmpact statement or
specifically addressed the regulatory alternatives considered.

| X. Conpliance Chart

Di scl osure of Covered Agreenents to the Public
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I nsured Depository
I nstitution or
affiliate

Whi ch agreenents nust be
di scl osed to the public?

When does ny duty to
di scl ose a covered
agreenent to the public
begi n?

What event triggers ny
obligation to disclose a
covered agreenment to a
menber of the public?

How do
agreenent to the public?

When does ny duty to
di scl ose a covered
agreenent to the public
end?

di scl ose a covered

Covered agreenents
entered into after
11/ 12/ 99.
4/1/01.............

An i ndi vi dual or
entity nust request
you to make a
covered agreement
avai l abl e.

You rust promptly
make a copy of the
covered agreement
avail abl e. You may
wi t hhol d
information that is
confidential and
proprietary under
FO A st andards.
However, you nust
di scl ose certain
enunerated items of
i nformation
identified at Sec.
.6(b)(3).

Twel ve nont hs after

the end of the term

of the agreenent.
However, if your
agr eenment

term nated before 4/

1/ 01, your
obligation to

di scl ose term nates
4/ 1/ 02.

Covered agreenents
entered into after
11/ 12/ 99.

4/ 1/ 01.

An i ndi vi dual or
entity nust request
you to make a
covered agreement
avai l abl e.

You rust promptly
make a copy of the
covered agreement
avail abl e. You may
wi t hhol d
information that is
confidential and
proprietary under
FO A st andards.
However, you nust
di scl ose certain
enunerated items of
i nformation
identified at Sec.
.6(b)(3).

An 1Dl or affiliate
may meke an
agreenent avail abl e
by placing a copy
of the covered

agreenent in the
IDI'"s CRA public
file. The I D nust

make the agreenent
available in
accordance with the
CRA rule on public
files.

Twel ve nont hs after

the end of the term
of the agreenent.
However if your

agr eement

term nated before 4/
1/ 01, your
obligation to

di scl ose term nates
4/ 1/ 02.
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Di scl osure of Covered Agreenents to the Rel evant Supervisory Agency

( RSA)

I nsured Depository
I nstitution or
affiliate

What agreenents nust be

di scl osed to the RSA?.

When does ny duty to
di scl ose a covered

agreenent to the RSA begin?.

When nust | disclose a

covered agreement to the

RSA?.

[[ Page 2084]]

How do | disclose a covered

agreenent to the RSA?.

Covered agreenents
entered into after
11/ 12/ 99.

4/1/01..............

You nust discl ose
your covered
agreenent to the
RSA within 30 days
after the RSA
requests a copy of
the agreenent.

You rust provide the
RSA with a conpl ete
copy of the
agreenent. If you
propose the
wi t hhol di ng of any
i nformation that
can be withheld
from disclosure
under FO A, you
nmust al so provide a
public version of
t he agreenent that
excl udes such
i nformati on and an
expl anati on
justifying the
excl usion. The
public version nust
i ncl ude the
i nformati on
identified at Sec.
.6(b)(3).

Covered agreenents
entered into after
11/ 12/ 99.

4/ 1/ 01.

You nust discl ose
your covered
agreenent to the
RSA within 60 days
of the end of the
cal endar quarter in
whi ch the agreenent
is entered into.
However, if your
agr eement
term nated before 4/
1/ 01, you rmust
di scl ose your
agreenent to the
RSA by 6/30/01.

You rust provide the
RSA with a conpl ete
copy of the
agreenent. If you
propose the
wi t hhol di ng of any
i nformation that
can be withheld
from disclosure
under FO A, you
nmust al so provide a
public version of
t he agreenent that
excl udes such
i nformati on and an
expl anati on
justifying the
excl usion. The
public version nust
i ncl ude the
i nformati on
identified at Sec.
.6(b)(3).

Al ternatively, you
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When does ny duty to
di scl ose a covered
agreenent to the RSA end?.

Twel ve nont hs after
the end of the term
of the agreenent.
However, if your
agr eement
term nated before 4/
1/ 01, you nust neke
t he agreenent
available to the
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may provide a list
of all covered
agreenents that you
entered into during
t he cal endar
quarter, and

i ncl ude the

i nformation

descri bed at Sec.
LB(d) (L) (ii). If
the RSA requests a
copy of an

agr eement
referenced in the
list, you must

provi de a copy of
the agreenent and a
public version (if
applicable) within
seven cal endar

days.

If you file a list,
your obligation to
provi de a copy of
an agr eement
referenced in the
list term nates
thirty-six nmonths
after the end of
the term of the
agreenent .

RSA until 4/1/02.
Annual Reports
NGEP

I nsured Depository
Institution or
Affiliate

What agreenents are subject
to annual reporting
requi renents?
What periods require an
annual report?

Covered agreenents
entered into on or
after 5/12/00.

You nmust file a
report for each
fiscal year in
whi ch you receive
or use funds or
ot her resources
under the covered
agreenent .

Al ternatively,
may file your
report on a
cal endar year

you

basi s.

Covered agreenents
entered into on or
after 5/12/00.

You nust file a
report for each
fiscal year in
whi ch you have any
reportabl e data
concerning the
cover ed agreenent
described in Sec.

S7(e) (1) (iii),
(e)(1)(iv) or
(e) (1) (vi).

Al ternatively,
may file your
report on a

you
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cal endar year

basi s.
When must | file the annual For fiscal years For fiscal years
report? that end on or that end on or
after 1/1/01, you after 1/1/01, you
nmust file the nmust file the
report with each report with each
RSA within six RSA within six
nont hs after the nont hs after the
end of the fiscal end of the fisca
year covered by the year covered by the
report. report.
Al ternatively, you If a NGEP has
may, within this provided its report
six month period, to you, you nust
provi de the report also file that
to an I DI or report with the
affiliate that is a RSA(s) on behal f of
party to the the NGEP within 30

agreenent. You nust days of receipt.
include witten

i nstructions

requiring the |D

or affiliate to

promptly forward

the report to the

RSA(s) .

For fiscal years For fiscal years

t hat end between 5/ t hat end between 5/
12/ 00 and 12/ 31/ 00, 12/ 00 and 12/ 31/ 00,

you nust file the you nust file the
report with each report with each
RSA (or with an |Dl RSA no later than 6/
or affiliate that 30/ 01.

is party to the
agreenent) no | ater
t han 6/30/01.

May | file a consolidated If you are a party If you are a party

annual report? to two or nore to two or nore
covered agreenents, covered agreenents,
you may file a you may file a
si ngl e consol i dat ed si ngl e consol i dat ed
annual report annual report
concerning all the concerning all the
covered agreenents. covered agreenents.

If you and your
affiliates are
parties to the sanme
covered agreenent,
you may file a
si ngl e consol i dat ed
annual report
relating to the

agr eement .
What nust | include in the You must include the You nust include the
annual report? i nformation i nformation
descri bed at Sec. descri bed at Sec.
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Li st of Subjects
12 CFR Part 35

Comunity devel opment, Credit, Freedom of information, I|nvestnents,
Nat i onal banks, Reporting and recordkeepi ng requirenments.

12 CFR Part 207

Banks, Banking, Community devel opnment, Federal Reserve System
Hol di ng conpani es, Reporting and recordkeepi ng requirenents.

12 CFR Part 346

Banks, Banking; Community devel opnent; and Reporting and
recor dkeepi ng.

12 CFR Part 533

Adm ni strative practice and procedure, Business and industry,
Comunity devel opnment, Confidential business information, Credit,
Freedom of information, Hol ding conmpani es, |nvestnents, Mortgages,
Nonprofit organi zati ons, Penalties, Reporting and recordkeepi ng
requi renents, Savings associ ations.
O fice of the Conptroller of the Currency
12 CFR Chapter |
Aut hority and |ssuance

For the reasons set out in the joint preanble, Title 12, Chapter I,
of the Code of Federal Regulations is anended by adding a new part 35
to read as foll ows:

[[ Page 2085]]

PART 35--DI SCLOSURE AND REPORTI NG OF CRA- RELATED AGREEMENTS

Sec.

35.1 Pur pose and scope of this part.

35.2 Definition of covered agreenent.

35.3 CRA communi cati ons.

35.4 Ful fillment of the CRA

35.5 Rel at ed agreenents considered a single agreenent.
35.6 Di scl osure of covered agreenents.

35.7 Annual reports.

35.8 Rel ease of information under FO A

35.9 Conpl i ance provi sions.

35.10 Transition provisions.
35.11 O her definitions and rules of construction used in this
part.

Authority: 12 U S.C 183ly.
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Sec. 35.1 Purpose and scope of this part.

(a) General. This part inmplenments section 711 of the G amm Leach-
Bliley Act (12 U.S.C 183ly). That section requires any nongovernnenta
entity or person, insured depository institution, or affiliate of an
i nsured depository institution that enters into a covered agreenent
to--

(1) Make the covered agreenent available to the public and the
appropri ate Federal banking agency; and

(2) File an annual report with the appropriate Federal banking
agency concerning the covered agreenent.

(b) Scope of this part. The provisions of this part apply to
nati onal banks, subsidiaries of national banks, and nongovernnenta
entities or persons that enter into covered agreenents with a nationa
bank or a subsidiary of a national bank.

(c) Relation to Comunity Reinvestnent Act. This part does not
affect in any way the Conmunity Reinvestment Act of 1977 (12 U.S.C.
2901 et seq.), part 25 of this chapter (Community Reinvestnment Act and
Interstate Deposit Production Regulations) or the OCC s interpretations
or administration of that Act or regulation.

(d) Exanples.--(1) The exanples in this part are not exclusive.
Conpliance with an exanple, to the extent applicable, constitutes
conpliance with this part.

(2) Exanples in a paragraph illustrate only the issue described in
the paragraph and do not illustrate any other issues that nay arise in
this part.

Sec. 35.2 Definition of covered agreenent.

(a) General definition of covered agreement. A covered agreenment is
any contract, arrangenment, or understanding that neets all of the
following criteria--

(1) The agreenent is in witing.

(2) The parties to the agreenment include--

(i) One or nore insured depository institutions or affiliates of an
i nsured depository institution; and

(ii) One or nore nongovernnental entities or persons (referred to
hereafter as NGEPs).

(3) The agreenent provides for the insured depository institution
or any affiliate to--

(i) Provide to one or nmore individuals or entities (whether or not
parties to the agreenment) cash paynents, grants, or other consideration
(except | oans) that have an aggregate value of nore than $10,000 in any
cal endar year; or

(ii) Make to one or nmore individuals or entities (whether or not
parties to the agreenment) |oans that have an aggregate principal anmount
of nore than $50,000 in any cal endar year

(4) The agreenent is made pursuant to, or in connection with, the
fulfillment of the Community Reinvestnent Act of 1977 (12 U. S.C. 2901
et seq.) (CRA), as defined in Sec. 35.4.

(5) The agreenent is with a NGEP that has had a CRA comuni cation
as described in Sec. 35.3 prior to entering into the agreenent.

(b) Exanples concerning witten arrangenments or understandi ngs. - -
(1) Exanple 1. A NGEP neets with an insured depository institution and
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states that the institution needs to make nmore conmunity devel opnent
i nvestments in the NGEP's comrunity. The NGEP and i nsured depository
institution do not reach an agreenment concerning the community
devel opnent investnents the institution should nmake in the commnity,
and the parties do not reach any rmutual arrangenent or understandi ng.
Two weeks later, the institution unilaterally issues a press rel ease
announcing that it has established a general goal of making $100
mllion of conmunity devel opnent grants in | ow and noderate-incone
nei ghbor hoods served by the insured depository institution over the
next 5 years. The NGEP is not identified in the press release. The
press release is not a witten arrangenent or understandi ng.

(2) Exanple 2. A NGEP neets with an insured depository institution
and states that the institution needs to offer new | oan prograns in the
NGEP' s comunity. The NGEP and the insured depository institution reach

a rmutual arrangenent or understanding that the institution will provide
additional loans in the NGEP's comunity. The institution tells the
NGEP that it will issue a press release announcing the program Later

the insured depository institution issues a press rel ease announci ng
the | oan program The press rel ease incorporates the key terns of the
under st andi ng reached between the NGEP and the insured depository
institution. The written press release reflects the nmutual arrangenent
or understandi ng of the NGEP and the insured depository institution and
is, therefore, a witten arrangenent or understandi ng.

(3) Exanple 3. An NGEP sends a letter to an insured depository
institution requesting that the institution provide a $15,000 grant to
the NGEP. The insured depository institution responds in witing and
agrees to provide the grant in connection with its annual grant
program The exchange of letters constitutes a witten arrangenment or
under st andi ng.

(c) Loan agreenents that are not covered agreenents. A covered
agreenent does not i ncl ude--

(1) Any individual loan that is secured by real estate; or

(2) Any specific contract or conmitnment for a | oan or extension of
credit to an individual, business, farm or other entity, or group of
such individuals or entities, if--

(i) The funds are loaned at rates that are not substantially bel ow
mar ket rates; and

(ii) The loan application or other |oan docunentation does not
i ndi cate that the borrower intends or is authorized to use the borrowed
funds to nake a | oan or extension of credit to one or nore third

parti es.
(d) Exanples concerning | oan agreenents.--(1) Exanple 1. An insured
depository institution provides an organization with a $1 mllion |oan

that is docunented in witing and is secured by real estate owned or
to- be-acquired by the organi zation. The agreement is an individua
nmortgage | oan and is exenpt from coverage under paragraph (c)(1) of
this section, regardless of the interest rate on the |oan or whether
the organization intends or is authorized to re-loan the funds to a
third party.

(2) Exanple 2. An insured depository institution comrits to provide
a $500,000 line of credit to a small business that is docunented by a
written agreenent. The loan is nmade at rates that are within the range
of rates offered by the institution to simlarly situated small
busi nesses in the market and the | oan docunentati on does not indicate
that the small business intends or is authorized to re-lend the
borrowed funds. The agreement is exenpt from coverage under paragraph
(c)(2) of this section.
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(3) Exanple 3. An insured depository institution offers small
busi ness | oans that are guaranteed by the Small Business Adnministration
(SBA). A small business obtains a $75, 000 | oan,

[[ Page 2086]]

docurmented in witing, fromthe institution under the institution's SBA
| oan program The |oan docunentation does not indicate that the
borrower intends or is authorized to re-lend the funds. Although the
rate charged on the loan is well below that charged by the institution
on conmercial loans, the rate is within the range of rates that the
institution would charge a simlarly situated small business for a
simlar |loan under the SBA | oan program Accordingly, the loan is not
made at substantially bel ow market rates and is exenpt from coverage
under paragraph (c)(2) of this section.

(4) Exanple 4. A bank hol ding conpany enters into a witten
agreenent with a community devel opnent organi zation that provides that
i nsured depository institutions owned by the bank hol di ng conmpany wil
make $250 million in small business loans in the comunity over the
next 5 years. The witten agreement is not a specific contract or
conmitment for a |oan or an extension of credit and, thus, is not
exenpt from coverage under paragraph (c)(2) of this section. Each small
busi ness | oan made by the insured depository institution pursuant to
this general commitment woul d, however, be exenpt from coverage if the
loan is made at rates that are not substantially bel ow market rates and
t he | oan documentation does not indicate that the borrower intended or
was aut horized to re-lend the funds.

(e) Agreenents that include exenpt |oan agreenments. |f an agreenent
i ncludes a | oan, extension of credit or |oan conmtnent that, if
docunent ed separately, would be exenpt under paragraph (c) of this
section, the exenpt |oan, extension of credit or | oan comrtnent may be
excluded for purposes of determ ning whether the agreement is a covered
agreenent .

(f) Determ ning annual val ue of agreenents that |ack schedul e of
di sbursenments. For purposes of paragraph (a)(3) of this section, a
mul ti-year agreenment that does not include a schedule for the
di sbursement of paynments, grants, |oans or other consideration by the
i nsured depository institution or affiliate, is considered to have a
value in the first year of the agreenment equal to all paynments, grants,
| oans and ot her consideration to be provided at any time under the
agreenent .

Sec. 35.3 CRA comruni cati ons.

(a) Definition of CRA comruni cation. A CRA comrunication is any of
the foll ow ng--

(1) Any witten or oral comrent or testinony provided to a Federa
banki ng agency concerning the adequacy of the performance under the CRA
of the insured depository institution, any affiliated insured
depository institution, or any CRA affiliate.

(2) Any witten coment subnitted to the insured depository
institution that discusses the adequacy of the performance under the
CRA of the institution and rmust be included in the institution's CRA
public file.

(3) Any discussion or other contact with the insured depository
institution or any affiliate about--
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(i) Providing (or refraining fromproviding) witten or ora
coments or testinmony to any Federal banki ng agency concerning the
adequacy of the perfornmance under the CRA of the insured depository
institution, any affiliated insured depository institution, or any CRA
affiliate;

(ii) Providing (or refraining fromproviding) witten coments to
the insured depository institution that concern the adequacy of the
institution's performance under the CRA and must be included in the
institution's CRA public file; or

(iii) The adequacy of the performance under the CRA of the insured
depository institution, any affiliated insured depository institution
or any CRA affiliate.

(b) Discussions or contacts that are not CRA comruni cations--(1)
Tim ng of contacts with a Federal banking agency. An oral or witten
comuni cation with a Federal banking agency is not a CRA conmuni cati on
if it occurred nore than 3 years before the parties entered into the
agreenent .

(2) Timing of contacts with insured depository institutions and
affiliates. A comrunication with an insured depository institution or
affiliate is not a CRA conmmunication if the conmunication occurred--

(i) More than 3 years before the parties entered into the
agreenent, in the case of any witten comunication

(ii) More than 3 years before the parties entered into the
agreenent, in the case of any oral comrunication in which the NGEP
di scusses providing (or refraining from providing) conments or
testimony to a Federal banking agency or witten comments that nust be
included in the institution's CRA public file in connection with a
request to, or agreement by, the institution or affiliate to take (or
refrain fromtaking) any action that is in fulfillment of the CRA, or

(iii) Mre than 1 year before the parties entered into the
agreenent, in the case of any other oral conmunication not described in
paragraph (b)(2)(ii).

(3) Know edge of conmunication by insured depository institution or
affiliate.--(i) A communication is only a CRA comuni cati on under
paragraph (a) of this section if the insured depository institution or
its affiliate has know edge of the comunicati on under this paragraph
(b)(3)(ii) or (b)(3)(iii) of this section

(ii) Communication with insured depository institution or
affiliate. An insured depository institution or affiliate has know edge
of a conmuni cation by the NGEP to the institution or its affiliate
under this paragraph only if one of the follow ng representatives of
the insured depository institution or any affiliate has know edge of
t he communi cati on- -

(A) An enpl oyee who approves, directs, authorizes, or negotiates
the agreenment with the NGEP; or

(B) An enpl oyee designated with responsibility for conpliance with
the CRA or executive officer if the enployee or executive officer knows
that the institution or affiliate is negotiating, intends to negoti ate,
or has been informed by the NGEP that it expects to request that the
institution or affiliate negotiate an agreement with the NGEP.

(iii) Other comunications. An insured depository institution or
affiliate is deened to have know edge of--

(A) Any testinony provided to a Federal banking agency at a public
nmeeti ng or hearing;

(B) Any comment subnitted to a Federal banking agency that is
conveyed in witing by the agency to the insured depository institution
or affiliate; and
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(C Any witten comment subnitted to the insured depository
institution that nmust be and is included in the institution's CRA
public file.

(4) Communi cation where NGEP has know edge. A NGEP has a CRA
comuni cation with an insured depository institution or affiliate only
if any of the follow ng individuals has know edge of the
conmuni cati on- -

(i) Adirector, enployee, or nmenber of the NGEP who approves,
directs, authorizes, or negotiates the agreenment with the insured
depository institution or affiliate;

(ii) A person who functions as an executive officer of the NGEP and
who knows that the NGEP is negotiating or intends to negotiate an
agreenent with the insured depository institution or affiliate; or

(iii) Where the NGEP is an individual, the NGEP

(c) Exanples of CRA comrunications.--(1) Exanples of actions that
are CRA comruni cations. The followi ng are exanpl es of CRA
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comuni cati ons. These exanples are not exclusive and assune that the
comuni cation occurs within the relevant tine period as described in
par agraph (b)(1) or (b)(2) of this section and the appropriate
representatives have know edge of the conmunication as specified in
par agraphs (b)(3) and (b)(4) of this section.

(i) Exanple 1. A NGEP files a witten conment with a Federa
banki ng agency that states than an insured depository institution
successfully addresses the credit needs of its conmunity. The written
coment is in response to a general request fromthe agency for
coments on an application of the insured depository institution to
open a new branch and a copy of the comment is provided to the
institution.

(ii) Exanmple 2. A NGEP neets with an executive officer of an
i nsured depository institution and states that the institution nust
i mprove its CRA performance.

(iii) Exanple 3. A NGEP neets with an executive officer of an
i nsured depository institution and states that the institution needs to
make nore nortgage | oans in | ow and noderate-income nei ghborhoods in
its comunity.

(iv) Exanmple 4. A bank hol ding conpany files an application with a
Federal banki ng agency to acquire an insured depository institution.
Two weeks later, the NGEP neets with an executive officer of the bank
hol di ng conmpany to di scuss the adequacy of the performance under the
CRA of the target insured depository institution. The insured
depository institution was an affiliate of the bank hol ding conpany at
the time the NGEP net with the target institution. (See Sec. 35.11(a).)
Accordi ngly, the NGEP had a CRA comunication with an affiliate of the
bank hol di ng conpany.

(2) Exanples of actions that are not CRA comruni cations. The
foll owi ng are exanples of actions that are not by thensel ves CRA
comuni cations. These exanpl es are not excl usive.

(i) Exanple 1. A NGEP provides to a Federal banking agency conments
or testinmony concerning an insured depository institution or affiliate
in response to a direct request by the agency for comments or testinony
fromthat NGEP. Direct requests for coments or testinony do not
i nclude a general invitation by a Federal banking agency for conments
or testimony fromthe public in connection with a CRA performance
eval uation of, or application for a deposit facility (as defined in
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section 803 of the CRA (12 U.S.C. 2902(3)) by, an insured depository
institution or an application by a conpany to acquire an insured
depository institution.

(ii) Exanmple 2. A NGEP nmakes a statenent concerning an insured
depository institution or affiliate at a widely attended conference or
sem nar regarding a general topic. A public or private neeting, public
heari ng, or other meeting regarding one or nmore specific institutions,
affiliates or transactions involving an application for a deposit
facility is not considered a widely attended conference or sem nar

(iii) Exanple 3. A NGEP, such as a civil rights group, community
group providing housing and other services in |ow and noderate-incone
nei ghbor hoods, veterans organi zation, conmunity theater group, or youth
organi zation, sends a fundraising letter to i nsured depository
institutions and to other businesses in its community. The letter
encourages all businesses in the community to neet their obligation to
assist in making the local comunity a better place to Iive and work by
supporting the fundraising efforts of the NGEP

(iv) Exanmple 4. A NGEP discusses with an insured depository
institution or affiliate whether particular |oans, services,

i nvestments, conmunity devel opnent activities, or other activities are
generally eligible for consideration by a Federal banking agency under
the CRA. The NGEP and insured depository institution or affiliate do
not di scuss the adequacy of the CRA performance of the insured
depository institution or affiliate.

(v) Exanple 5. A NGEP engaged in the sale or purchase of loans in
the secondary narket sends a general offering circular to financial
institutions offering to sell or purchase a portfolio of |oans. An
i nsured depository institution that receives the offering circular
di scusses with the NGEP the types of |oans included in the | oan pool
whet her such | oans are generally eligible for consideration under the
CRA, and which loans are nade to borrowers in the institution's |ocal
comunity. The NGEP and insured depository institution do not discuss
t he adequacy of the institution's CRA performance.

(d) Multiparty covered agreenents.--(1) A NGEP that is a party to a
covered agreement that involves nultiple NGEPs is not required to
comply with the requirenments of this part if--

(i) The NGEP has not had a CRA comunication; and

(ii) No representative of the NGEP identified in paragraph (b)(4)
of this section has know edge at the time of the agreenment that another
NGEP that is a party to the agreenent has had a CRA conmuni cati on.

(2) An insured depository institution or affiliate that is a party
to a covered agreenent that involves nultiple insured depository
institutions or affiliates is not required to conply with the
di scl osure and annual reporting requirements in Secs. 35.6 and 35.7
if--

(i) No NGEP that is a party to the agreenent has had a CRA
comuni cation concerning the insured depository institution or any
affiliate; and

(ii) No representative of the insured depository institution or any
affiliate identified in paragraph (b)(3) of this section has know edge
at the tinme of the agreenent that an NGEP that is a party to the
agreenent has had a CRA conmuni cati on concerning any other insured
depository institution or affiliate that is a party to the agreenment.

Sec. 35.4 Fulfillnment of the CRA
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(a) List of factors that are in fulfillment of the CRA. Fulfill nent
of the CRA, for purposes of this part, neans the followi ng |ist of
factors--

(1) Comments to a Federal banking agency or included in CRA public
file. Providing or refraining fromproviding witten or oral coments
or testimony to any Federal banki ng agency concerning the perfornmance
under the CRA of an insured depository institution or CRA affiliate
that is a party to the agreenment or an affiliate of a party to the
agreenent or witten comments that are required to be included in the
CRA public file of any such insured depository institution; or

(2) Activities given favorabl e CRA consideration. Perform ng any of
the following activities if the activity is of the type that is likely
to receive favorabl e consideration by a Federal banking agency in
eval uating the performance under the CRA of the insured depository
institution that is a party to the agreenent or an affiliate of a party
to the agreenent--

(i) Home-purchase, hone-inprovenment, snmall business, small farm
comunity devel opment, and consunmer |ending, as described in Sec. 25.22
(12 CFR 25.22), including |oan purchases, |oan comitnments, and letters
of credit;

(ii) Making investnments, deposits, or grants, or acquiring
menber shi p shares, that have as their primary purpose comunity
devel opnent, as described in Sec. 25.23 (12 CFR 25. 23);

(iii) Delivering retail banking services, as described in
Sec. 25.24(d) (12 CFR 25.24(d));
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(iv) Providing conmunity devel opnent services, as described in
Sec. 25.24(e) (12 CFR 25.24(e));

(v) I'n the case of a wholesale or |inited-purpose insured
depository institution, conmunity devel opnent |ending, including
originating and purchasi ng | oans and maki ng | oan conm tnents and
letters of credit, making qualified investnents, or providing comunity
devel opnent services, as described in Sec. 25.25(c) (12 CFR 25.25(c));

(vi) In the case of a small insured depository institution, any
| ending or other activity described in Sec. 25.26(a) (12 CFR 25.26(a));
or

(vii) I'n the case of an insured depository institution that is
eval uated on the basis of a strategic plan, any el enment of the
strategic plan, as described in Sec. 25.27(f) (12 CFR 25.27(f)).

(b) Agreenents relating to activities of CRA affiliates. An insured
depository institution or affiliate that is a party to a covered
agreenent that concerns any activity described in paragraph (a) of this
section of a CRA affiliate nmust, prior to the time the agreenent is
entered into, notify each NGEP that is a party to the agreenment that
the agreenment concerns a CRA affiliate.

Sec. 35.5 Related agreenents consi dered a single agreenent.

The follow ng rules nmust be applied in determ ning whether an
agreenent is a covered agreenent under Sec. 35.2.

(a) Agreenents entered into by sanme parties. Al witten agreenents
to which an insured depository institution or an affiliate of the
i nsured depository institution is a party shall be considered to be a
single agreenment if the agreenments--
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(1) Are entered into with the sane NGEP

(2) Were entered into within the same 12-nmonth period; and

(3) Are each in fulfillment of the CRA

(b) Substantively related contracts. All witten contracts to which
an insured depository institution or an affiliate of the insured
depository institution is a party shall be considered to be a single
agreenent, without regard to whether the other parties to the contracts
are the same or whether each such contract is in fulfillnment of the
CRA, if the contracts were negotiated in a coordinated fashion and a
NGEP is a party to each contract.

Sec. 35.6 Disclosure of covered agreenents.

(a) Applicability date. This section applies only to covered
agreenents entered into after November 12, 1999.

(b) Disclosure of covered agreenments to the public--(1) Disclosure
requi red. Each NGEP and each insured depository institution or
affiliate that enters into a covered agreenment nust pronptly make a
copy of the covered agreenment available to any individual or entity
upon request.

(2) Nondi scl osure of confidential and proprietary informtion
permtted. In responding to a request for a covered agreenent from any
i ndi vidual or entity under paragraph (b)(1) of this section, a NGEP
i nsured depository institution, or affiliate may wi thhold from public
di scl osure confidential or proprietary information that the party
bel i eves the rel evant supervisory agency could withhold from di scl osure
under the Freedom of Information Act (5 U S.C. 552 et seq.) (FOA).

(3) Information that nmust be disclosed. Notwithstandi ng paragraph
(b)(2) of this section, a party nust disclose any of the follow ng
information that is contained in a covered agreenent--

(i) The names and addresses of the parties to the agreenent;

(ii) The amount of any paynents, fees, |oans, or other
consideration to be nade or provided by any party to the agreenent;

(iii) Any description of how the funds or other resources provided
under the agreenent are to be used;

(iv) The termof the agreement (if the agreenent establishes a
term; and

(v) Any other information that the rel evant supervi sory agency
deternmines is not properly exenpt from public disclosure.

(4) Request for review of withheld information. Any individual or
entity may request that the rel evant supervisory agency revi ew whet her
any information in a covered agreenment withheld by a party mnmust be
di scl osed. Any requests for agency review of withheld information nust
be filed, and will be processed in accordance with, the rel evant
supervi sory agency's rules concerning the availability of information
(see subpart B of part 4 of the OCC s rules regarding the availability
of information under the Freedom of Information Act (12 CFR part 4,
subpart B).

(5) Duration of obligation. The obligation to disclose a covered
agreenent to the public termnates 12 nonths after the end of the term
of the agreenent.

(6) Reasonable copy and mailing fees. Each NGEP and each insured
depository institution or affiliate may charge an individual or entity
that requests a copy of a covered agreenent a reasonable fee not to
exceed the cost of copying and mailing the agreenent.

(7) Use of CRA public file by insured depository institution or
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affiliate. An insured depository institution and any affiliate of an

i nsured depository institution may fulfill its obligation under this
par agraph (b) by placing a copy of the covered agreement in the insured
depository institution's CRA public file if the institution nakes the
agreenent avail able in accordance with the procedures set forth in

Sec. 25.43 (12 CFR 25.43);

(c) Disclosure by NGEPs of covered agreenents to the rel evant
supervi sory agency.--(1) Each NGEP that is a party to a covered
agreenent mnust provide the following within 30 days of receiving a
request fromthe rel evant supervisory agency--

(i) A conmplete copy of the agreenent; and

(ii) I'n the event the NGEP proposes the w thhol ding of any
i nformati on contained in the agreenent in accordance w th paragraph
(b)(2) of this section, a public version of the agreenent that excludes
such information and an expl anation justifying the exclusions. Any
public version nust include the information described in paragraph
(b)(3) of this section.

(2) The obligation of a NGEP to provide a covered agreenent to the
rel evant supervisory agency termnates 12 nonths after the end of the
term of the covered agreenent.

(d) Disclosure by insured depository institution or affiliate of
covered agreements to the rel evant supervisory agency.--(1) In general
Wthin 60 days of the end of each cal endar quarter, each insured
depository institution and affiliate rmust provi de each rel evant
supervi sory agency with--

(i)(A) A conplete copy of each covered agreenent entered into by
the insured depository institution or affiliate during the cal endar
quarter; and

(B) In the event the institution or affiliate proposes the
wi t hhol di ng of any information contained in the agreement in accordance
wi th paragraph (b)(2) of this section, a public version of the
agreenent that excludes such information (other than any informtion
descri bed in paragraph (b)(3) of this section) and an expl anation
justifying the exclusions; or

(ii) Alist of all covered agreenents entered into by the insured
depository institution or affiliate during the cal endar quarter that
cont ai ns- -

(A) The name and address of each insured depository institution or
affiliate that is a party to the agreenent;

(B) The name and address of each NGEP that is a party to the
agreenent ;

[[ Page 2089]]

(C The date the agreement was entered into;

(D) The estimated total value of all paynents, fees, |oans and
ot her consideration to be provided by the institution or any affiliate
of the institution under the agreenent; and

(E) The date the agreement term nates.

(2) Prompt filing of covered agreenents contained in |ist
required.--(i) If an insured depository institution or affiliate files
a list of the covered agreenents entered into by the institution or
affiliate pursuant to paragraph (d)(1)(ii) of this section, the
institution or affiliate must provide any rel evant supervi sory agency a
conpl ete copy and public version of any covered agreenent referenced in
the list within 7 cal endar days of receiving a request fromthe agency
for a copy of the agreenent.
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(ii) The obligation of an insured depository institution or
affiliate to provide a covered agreenent to the rel evant supervisory
agency under this paragraph (d)(2) terminates 36 nonths after the end
of the term of the agreenent.

(3) Joint filings. In the event that 2 or nore insured depository
institutions or affiliates are parties to a covered agreenent, the
i nsured depository institution(s) and affiliate(s) may jointly file the
docunents required by this paragraph (d). Any joint filing nust
identify the insured depository institution(s) and affiliate(s) for
whom the filings are being nade.

Sec. 35.7 Annual reports.

(a) Applicability date. This section applies only to covered
agreenents entered into on or after May 12, 2000.

(b) Annual report required. Each NGEP and each insured depository
institution or affiliate that is a party to a covered agreenent must
file an annual report with each rel evant supervi sory agency concerning
the di sbursenent, receipt, and uses of funds or other resources under
the covered agreenent.

(c) Duration of reporting requirement--(1) NGEPs. A NGEP nust file
an annual report for a covered agreement for any fiscal year in which
the NGEP receives or uses funds or other resources under the agreenent.

(2) Insured depository institutions and affiliates. An insured
depository institution or affiliate must file an annual report for a
covered agreement for any fiscal year in which the institution or
affiliate--

(i) provides or receives any paynents, fees, or |oans under the
covered agreenment that nust be reported under paragraphs (e)(1)(iii)
and (iv) of this section; or

(ii) has data to report on |oans, investnents, and services
provi ded by a party to the covered agreenent under the covered
agreenent under paragraph (e)(1)(vi) of this section.

(d) Annual reports filed by NGEP--(1) Contents of report. The
annual report filed by a NGEP under this section nust include the
fol | owi ng- -

(i) The name and nmiling address of the NGEP filing the report;

(ii) Information sufficient to identify the covered agreenent for
whi ch the annual report is being filed, such as by providing the nanes
of the parties to the agreenment and the date the agreement was entered
into or by providing a copy of the agreenent;

(iii) The anmpunt of funds or resources received under the covered
agreenent during the fiscal year; and

(iv) A detailed, item zed |list of how any funds or resources
recei ved by the NGEP under the covered agreenment were used during the
fiscal year, including the total amunt used for--

(A) Compensation of officers, directors, and enpl oyees;

(B) Administrative expenses;

(C Travel expenses;

(D) Entertainnent expenses;

(E) Paynent of consulting and professional fees; and

(F) Ot her expenses and uses (specify expense or use).

(2) More detailed reporting of uses of funds or resources
permtted--(i) In general. If a NGEP allocated and used funds received
under a covered agreenent for a specific purpose, the NGEP may fulfill
the requirenments of paragraph (d)(1)(iv) of this section with respect
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to such funds by providing--

(A) A brief description of each specific purpose for which the
funds or other resources were used; and

(B) The anount of funds or resources used during the fiscal year
for each specific purpose.

(ii) Specific purpose defined. A NGEP allocates and uses funds for
a specific purpose if the NGEP receives and uses the funds for a
purpose that is nore specific and linmted than the categories listed in
par agraph (d)(1)(iv) of this section.

(3) Use of other reports. The annual report filed by a NGEP may
consi st of or incorporate a report prepared for any other purpose, such
as the Internal Revenue Service Return of Organization Exenpt From
I ncone Tax on Form 990, or any other Internal Revenue Service form
state tax form report to nenbers or sharehol ders, audited or unaudited
financial statements, audit report, or other report, so long as the
annual report filed by the NGEP contains all of the information
required by this paragraph (d).

(4) Consolidated reports permtted. A NGEP that is a party to 2 or
nmore covered agreerments may file with each rel evant supervisory agency
a single consolidated annual report covering all the covered
agreenents. Any consolidated report must contain all the informtion
required by this paragraph (d). The information reported under
par agraphs (d)(1)(iv) and (d)(2) of this section may be reported on an
aggregate basis for all covered agreenents.

(5) Exanples of annual report requirements for NGEPs--(i) Exanple
1. A NGEP receives an unrestricted grant of $15,000 under a covered
agreenent, includes the funds in its general operating budget and uses
the funds during its fiscal year. The NGEP' s annual report for the
fiscal year nust provide the nane and nuailing address of the NGEP,
information sufficient to identify the covered agreenment, and state
that the NGEP received $15,000 during the fiscal year. The report nust
al so indicate the total expenditures made by the NGEP during the fisca
year for conpensation, administrative expenses, travel expenses,
entertai nnent expenses, consulting and professional fees, and other
expenses and uses. The NGEP's annual report may provide this
i nformation by submitting an Internal Revenue Service Form 990 t hat
i ncludes the required information. |If the Internal Revenue Service Form
does not include information for all of the required categories |isted
in this part, the NGEP nust report the total expenditures in the
remai ni ng categories either by providing that information directly or
by providing another formor report that includes the required
i nformati on.

(ii) Exanple 2. An organi zation receives $15,000 from an insured
depository institution under a covered agreenment and all ocates and uses
the $15,000 during the fiscal year to purchase computer equiprment to
support its functions. The organi zati on's annual report must include
the nane and address of the organization, information sufficient to
identify the agreement, and a statenment that the organization received
$15, 000 during the year. In addition, since the organization allocated
and used the funds for a specific purpose that is nmore narrow and
limted than the categories of expenses included in the detail ed,
item zed |ist of expenses, the organization would have the option of
providing either the total ampunt it used during the year for each
category of expenses included in paragraph (d)(1)(iv) of this section,
or a statement that it used the $15,000 to purchase
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conmput er equi pment and a brief description of the equipnment purchased.

(iii) Exanple 3. A conmunity group receives $50,000 from an insured
depository institution under a covered agreement. During its fisca
year, the community group specifically allocates and uses $5,000 of the
funds to pay for a particular business trip and uses the remaining
$45, 000 for general operating expenses. The group's annual report for
the fiscal year nust include the nane and address of the group
information sufficient to identify the agreement, and a statenent that
the group received $50,000. Because the group did not allocate and use
all of the funds for a specific purpose, the group's annual report must
provi de the total anount of funds it used during the year for each
category of expenses included in paragraph (d)(1)(iv) of this section.
The group's annual report also could state that it used $5,000 for a
particul ar business trip and include a brief description of the trip.

(iv) Exanmple 4. A community devel opment organization is a party to
two separate covered agreements with two unaffiliated insured
depository institutions. Under each agreenent, the organization
receives $15,000 during its fiscal year and uses the funds to support
its activities during that year. If the organization elects to file a
consol i dated annual report, the consolidated report must identify the
organi zation and the two covered agreenments, state that the
organi zation recei ved $15, 000 during the fiscal year under each
agreenent, and provide the total anmpunt that the organization used
during the year for each category of expenses included in paragraph
(d)(1)(iv) of this section.

(e) Annual report filed by insured depository institution or
affiliate--(1) General. The annual report filed by an insured
depository institution or affiliate must include the follow ng--

(i) The name and principal place of business of the insured
depository institution or affiliate filing the report;

(ii) Information sufficient to identify the covered agreenent for
whi ch the annual report is being filed, such as by providing the nanes
of the parties to the agreenment and the date the agreement was entered
into or by providing a copy of the agreenent;

(iii) The aggregate anount of paynments, aggregate amunt of fees,
and aggregate amount of | oans provided by the insured depository
institution or affiliate under the covered agreenment to any other party
to the agreenent during the fiscal year

(iv) The aggregate ampunt of paynents, aggregate ampunt of fees,
and aggregate amount of |oans received by the insured depository
institution or affiliate under the covered agreenent from any ot her
party to the agreement during the fiscal year

(v) A general description of the terns and conditions of any
paynments, fees, or |oans reported under paragraphs (e)(1)(iii) and (iv)
of this section, or, in the event such ternms and conditions are set
forth--

(A) In the covered agreenent, a statenment identifying the covered
agreenent and the date the agreenent (or a list identifying the
agreenent) was filed with the rel evant supervisory agency; or

(B) I'n a previous annual report filed by the insured depository
institution or affiliate, a statenment identifying the date the report
was filed with the rel evant supervisory agency; and

(vi) The aggregate ampunt and nunber of | oans, aggregate anmount and
nunber of investnments, and aggregate anount of services provided under
the covered agreenment to any individual or entity not a party to the
agreenent - -
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(A) By the insured depository institution or affiliate during its
fiscal year; and

(B) By any other party to the agreenment, unless such information is
not known to the insured depository institution or affiliate filing the
report or such information is or will be contained in the annual report
filed by another party under this section.

(2) Consolidated reports permitted.--(i) Party to multiple
agreenents. An insured depository institution or affiliate that is a
party to 2 or nore covered agreenents nmay file a single consolidated
annual report with each rel evant supervisory agency concerning all the
covered agreenents.

(ii) Affiliated entities party to the sane agreenment. An insured
depository institution and its affiliates that are parties to the sane
covered agreenment may file a single consolidated annual report relating
to the agreenent with each rel evant supervisory agency for the covered
agreenent .

(iii) Content of report. Any consolidated annual report rmust
contain all the information required by this paragraph (e). The ampunts
and data required to be reported under paragraphs (e)(1)(iv) and (vi)
of this section may be reported on an aggregate basis for all covered
agreenents.

(f) Time and place of filing.--(1) CGeneral. Each party nust file
its annual report with each rel evant supervisory agency for the covered
agreenent no later than six nonths followi ng the end of the fiscal year
covered by the report.

(2) Alternative method of fulfilling annual reporting requirenent
for a NGEP.--(i) A NGEP may fulfill the filing requirenents of this
section by providing the following materials to an insured depository
institution or affiliate that is a party to the agreenent no |ater than
six months followi ng the end of the NGEP's fiscal year--

(A) A copy of the NGEP' s annual report required under paragraph (d)
of this section for the fiscal year; and

(B) Witten instructions that the insured depository institution or
affiliate promptly forward the annual report to the rel evant
supervi sory agency or agenci es on behalf of the NGEP.

(ii) An insured depository institution or affiliate that receives
an annual report froma NGEP pursuant to paragraph (f)(2)(i) of this
section nmust file the report with the rel evant supervi sory agency or
agenci es on behal f of the NGEP within 30 days.

Sec. 35.8 Release of information under FO A

The OCC will make covered agreenents and annual reports avail able
to the public in accordance with the Freedom of Information Act (5
U.S.C. 552 et seq.) and the OCC s rules regarding the availability of
i nformati on under the Freedom of Information Act (12 CFR part 4,
subpart B). A party to a covered agreenent may request confidenti al
treatment of proprietary and confidential information in a covered
agreenent or an annual report under those procedures.

Sec. 35.9 Conpliance provisions.
(a) WIlful failure to conmply with disclosure and reporting

obligations.--(1) If the OCC determines that a NGEP has willfully
failed to conply in a material way with Secs. 35.6 or 35.7, the OCC
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will notify the NGEP in witing of that determ nation and provide the
NGEP a period of 90 days (or such |onger period as the OCC finds to be
reasonabl e under the circunstances) to conply.

(2) If the NGEP does not conmply within the time period established
by the OCC, the agreenent shall thereafter be unenforceable by that
NGEP by operation of section 48 of the Federal Deposit |Insurance Act
(12 U. S.C. 1831y).

(3) The OCC may assi st any insured depository institution or
affiliate that is a party to a covered agreenment that is unenforceable
by a NGEP by operation of section 48 of the Federal Deposit |nsurance
Act (12 U S.C 183ly) in identifying a successor to assune the NGEP s
responsi bilities under the agreenent.

(b) Diversion of funds. If a court or other body of conpetent
jurisdiction
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deternmines that funds or resources received under a covered agreenment
have been diverted contrary to the purposes of the covered agreenent
for an individual's personal financial gain, the OCC may take either or
both of the follow ng actions--

(1) Oder the individual to disgorge the diverted funds or
resources received under the agreenent;

(2) Prohibit the individual frombeing a party to any covered
agreenent for a period not to exceed 10 years.

(c) Notice and opportunity to respond. Before making a
determi nati on under paragraph (a)(1) of this section, or taking any
action under paragraph (b) of this section, the OCC will provide
written notice and an opportunity to present information to the OCC
concerning any relevant facts or circunstances relating to the matter

(d) Inadvertent or de minims errors. Inadvertent or de mnims
errors in annual reports or other documents filed with the OCC under
Secs. 35.6 or 35.7 will not subject the reporting party to any penalty.

(e) Enforcenent of provisions in covered agreenments. No provision
of this part shall be construed as authorizing the OCC to enforce the
provi si ons of any covered agreenent.

Sec. 35.10 Transition provisions.

(a) Disclosure of covered agreenments entered into before the
effective date of this part. The foll ow ng disclosure requirenents
apply to covered agreenents that were entered into after Novenber 12,
1999, and that term nated before April 1, 2001

(1) Disclosure to the public. Each NGEP and each insured depository
institution or affiliate that was a party to the agreement nust make
the agreenment available to the public under Sec. 35.6 until at |east
April 1, 2002.

(2) Disclosure to the rel evant supervisory agency.--(i) Each NGEP
that was a party to the agreenent nust nake the agreenment available to
the rel evant supervisory agency under Sec. 35.6 until at |east April 1,
2002.

(ii) Each insured depository institution or affiliate that was a
party to the agreement nust, by June 30, 2001, provide each rel evant
supervi sory agency either--

(A) A copy of the agreenment under Sec. 35.6(d)(1)(i); or

(B) The information described in Sec. 35.6(d)(1)(ii) for each
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agreenent .

(b) Filing of annual reports that relate to fiscal years ending on
or before December 31, 2000. In the event that a NGEP, insured
depository institution or affiliate has any information to report under
Sec. 35.7 for a fiscal year that ends on or before Decenber 31, 2000,
and that concerns a covered agreenment entered into between May 12,
2000, and Decenber 31, 2000, the annual report for that fiscal year
must be provided no later than June 30, 2001, to--

(1) Each rel evant supervisory agency; or

(2) In the case of a NGEP, to an insured depository institution or
affiliate that is a party to the agreement in accordance with
Sec. 35.7(f)(2).

Sec. 35.11 Oher definitions and rules of construction used in this
part.

(a) Affiliate. " “Affiliate'' means--

(1) Any conpany that controls, is controlled by, or is under conmon
control with another conmpany; and

(2) For the purpose of determ ning whether an agreenent is a
covered agreement under Sec. 35.2, an " “affiliate'' includes any
conmpany that woul d be under conmon control or nmerged with another
conmpany on consumrati on of any transacti on pendi ng before a Federal
banki ng agency at the tine--

(i) The parties enter into the agreenent; and

(ii) The NGEP that is a party to the agreenent makes a CRA
conmuni cati on, as described in Sec. 35.3.

(b) Control. "“Control'' is defined in section 2(a) of the Bank
Hol di ng Conpany Act (12 U.S.C. 1841(a)).

(c) CRA affiliate. A " "CRA affiliate'' of an insured depository
institution is any conpany that is an affiliate of an insured
depository institution to the extent, and only to the extent, that the
activities of the affiliate were considered by the appropriate Federa
banki ng agency when eval uating the CRA performance of the institution
at its nost recent CRA exanmination prior to the agreenent. An insured
depository institution or affiliate also may designate any conmpany as a
CRA affiliate at any time prior to the tine a covered agreenent is
entered into by informng the NGEP that is a party to the agreenment of
such designati on.

(d) CRA public file. ""CRA public file'' means the public file
mai nt ai ned by an insured depository institution and described in
Sec. 25.43 (12 CFR 25.43).

(e) Executive officer. The term  “executive officer'' has the same
meaning as in Sec. 215.2(e)(1) of Regulation O issued by the Board of
Governors of the Federal Reserve System (12 CFR 215.2(e)(1)).

(f) Federal banking agency; appropriate Federal banki ng agency. The
terms " Federal banking agency'' and " "appropriate Federal banking
agency'' have the sane nmeanings as in section 3 of the Federal Deposit
I nsurance Act (12 U.S.C. 1813).

(g) Fiscal year. (1) The fiscal year for a NGEP that does not have
a fiscal year shall be the cal endar year

(2) Any NGEP, insured depository institution, or affiliate that has
a fiscal year may elect to have the cal endar year be its fiscal year
for purposes of this part.

(h) Insured depository institution. "“Insured depository
institution'' has the sanme nmeaning as in section 3 of the Federa
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Deposit Insurance Act (12 U. S.C. 1813).

(i) NGEP. ""NGEP'' neans a nongovernnental entity or person

(j) Nongovernnental entity or person--(1) General. A
““nongovernnental entity or person'' is any partnership, association,
trust, joint venture, joint stock conmpany, corporation, linmted
liability corporation, company, firm society, other organization, or
i ndi vi dual

(2) Exclusions. A nongovernmental entity or person does not
i ncl ude- -

(i) The United States governnment, a state governnent, a unit of
| ocal government (including a county, city, town, township, parish
vill age, or other general -purpose subdivision of a state) or an Indian
tribe or tribal organization established under Federal, state or Indian
tribal law (including the Departnment of Hawaiian Home Lands), or a
department, agency, or instrumentality of any such entity;

(ii) A federally-chartered public corporation that receives Federa
funds appropriated specifically for that corporation

(iii) An insured depository institution or affiliate of an insured
depository institution; or

(iv) An officer, director, enployee, or representative (acting in
his or her capacity as an officer, director, enployee, or
representative) of an entity listed in paragraphs (i)(2)(i) through
(iii) of this section.

(k) Party. The term  “party'' with respect to a covered agreenent
means each NGEP and each insured depository institution or affiliate
that entered into the agreenent.

(1) Rel evant supervisory agency. The " “rel evant supervisory
agency'' for a covered agreenent nmeans the appropriate Federal banking
agency for--

(1) Each insured depository institution (or subsidiary thereof)
that is a party to the covered agreenent;

(2) Each insured depository institution (or subsidiary thereof) or
CRA affiliate that makes paynents or | oans or provides services that
are subject to the covered agreenent; and

(3) Any conpany (other than an insured depository institution or
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subsidiary thereof) that is a party to the covered agreenment.

(m Term of agreenent. An agreenent that does not have a fixed
term nation date is considered to term nate on the | ast date on which
any party to the agreenent makes any paynment or provides any | oan or
ot her resources under the agreement, unless the rel evant supervisory
agency for the agreenent otherw se notifies each party in witing.

Dat ed: Decenber 21, 2000.
John D. Hawke, Jr.
Comptroller of the Currency.
Federal Reserve System
12 CFR Chapter |1

Aut hority and |ssuance

For the reasons set out in the joint preanble, Title 12, Chapter
Il, of the Code of Federal Regulations is amended by addi ng a new part
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207 to read as foll ows:

PART 207- - DI SCLOSURE AND REPORTI NG OF CRA- RELATED AGREEMENTS
( REGULATI ON G)

Sec.

207.1 Pur pose and scope of this part.

207.2 Definition of covered agreenent.

207.3 CRA communi cati ons.

207. 4 Ful fillment of the CRA

207.5 Rel at ed agreenents considered a single agreenent.
207.6 Di scl osure of covered agreenents.

207.7 Annual reports.

207.8 Rel ease of information under FO A

207.9 Conpl i ance provi sions.

207.10 Transition provisions.

207. 11 O her definitions and rules of construction used in this

part.

Authority: 12 U S.C 183ly.

Sec. 207.1 Purpose and scope of this part.

(a) General. This part inmplenments section 711 of the G amm Leach-
Bliley Act (12 U. S.C 1831ly). That section requires any nongovernnenta
entity or person, insured depository institution, or affiliate of an
i nsured depository institution that enters into a covered agreenent
to--

(1) Make the covered agreenent available to the public and the
appropri ate Federal banking agency; and

(2) File an annual report with the appropriate Federal banking
agency concerning the covered agreenent.

(b) Scope of this part. The provisions of this part apply to--

(1) State nmenmber banks and their subsidiaries;

(2) Bank hol di ng conpani es;

(3) Affiliates of bank hol di ng conpani es, other than banks, savings
associ ations and subsidi ari es of banks and savi ngs associ ati ons; and

(4) Nongovernnental entities or persons that enter into covered
agreenents with any conpany listed in paragraph (b)(1) through (3) of
this section.

(c) Relation to Comunity Reinvestnent Act. This part does not
affect in any way the Conmunity Reinvestment Act of 1977 (12 U.S.C.
2901 et seq.), the Board's Regulation BB (12 CFR part 228), or the
Board's interpretations or adm nistration of that Act or regul ation.

(d) Exanples.--(1) The exanples in this part are not exclusive.
Conpliance with an exanple, to the extent applicable, constitutes
conpliance with this part.

(2) Exanples in a paragraph illustrate only the issue described in
the paragraph and do not illustrate any other issues that nay arise in
this part.

Sec. 207.2 Definition of covered agreenment.

(a) General definition of covered agreenment. A covered agreenment is
any contract, arrangenent, or understanding that neets all of the
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following criteria--

(1) The agreenent is in witing.

(2) The parties to the agreenment include--

(i) One or nore insured depository institutions or affiliates of an
i nsured depository institution; and

(ii) One or nore nongovernnental entities or persons (referred to
hereafter as NGEPs).

(3) The agreenent provides for the insured depository institution
or any affiliate to--

(i) Provide to one or nmore individuals or entities (whether or not
parties to the agreenment) cash paynents, grants, or other consideration
(except | oans) that have an aggregate value of nore than $10,000 in any
cal endar year; or

(ii) Make to one or nore individuals or entities (whether or not
parties to the agreenment) |oans that have an aggregate principal anmount
of nore than $50,000 in any cal endar year

(4) The agreenent is made pursuant to, or in connection with, the
fulfillment of the Community Reinvestnent Act of 1977 (12 U. S.C. 2901
et seq.) (CRA), as defined in Sec. 207.4.

(5) The agreenent is with a NGEP that has had a CRA comuni cation
as described in Sec. 207.3 prior to entering into the agreenent.

(b) Exanples concerning witten arrangenments or understandi ngs. - -
(1) Exanple 1. A NGEP neets with an insured depository institution and
states that the institution needs to make nmore conmunity devel opnent
i nvestments in the NGEP's comrunity. The NGEP and i nsured depository
institution do not reach an agreenment concerning the conmmunity
devel opnent investnents the institution should nmake in the commnity,
and the parties do not reach any rmutual arrangenent or understandi ng.
Two weeks later, the institution unilaterally issues a press rel ease
announcing that it has established a general goal of making $100
mllion of conmunity devel opnent grants in | ow and noderate-incone
nei ghbor hoods served by the insured depository institution over the
next 5 years. The NGEP is not identified in the press release. The
press release is not a witten arrangenent or understandi ng.

(2) Exanple 2. A NGEP neets with an insured depository institution
and states that the institution needs to offer new | oan prograns in the
NGEP's comunity. The NGEP and the insured depository institution reach

a rmutual arrangenent or understanding that the institution will provide
additional loans in the NGEP's comunity. The institution tells the
NGEP that it will issue a press release announcing the program Later

the insured depository institution issues a press rel ease announci ng
the | oan program The press rel ease incorporates the key terns of the
under st andi ng reached between the NGEP and the insured depository
institution. The written press release reflects the nmutual arrangenent
or understandi ng of the NGEP and the insured depository institution and
is, therefore, a witten arrangenent or understandi ng.

(3) Exanple 3. An NGEP sends a letter to an insured depository
institution requesting that the institution provide a $15,000 grant to
the NGEP. The insured depository institution responds in witing and
agrees to provide the grant in connection with its annual grant
program The exchange of letters constitutes a witten arrangement or
under st andi ng.

(c) Loan agreenents that are not covered agreenents. A covered
agreenent does not i ncl ude--

(1) Any individual loan that is secured by real estate; or

(2) Any specific contract or conmitnment for a | oan or extension of
credit to an individual, business, farm or other entity, or group of
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such individuals or entities, if--

(i) The funds are loaned at rates that are not substantially bel ow
mar ket rates; and

(ii) The loan application or other |oan docunentation does not
indicate that the borrower intends or is authorized to use the borrowed
funds to make a | oan or extension of credit to one or nore third
parti es.

[[ Page 2093]]

(d) Exanples concerning | oan agreenents.--(1) Exanple 1. An insured
depository institution provides an organization with a $1 mllion |oan
that is docunented in witing and is secured by real estate owned or
to- be-acquired by the organi zation. The agreement is an individua
nortgage | oan and is exenpt from coverage under paragraph (c)(1) of
this section, regardless of the interest rate on the |oan or whether
the organization intends or is authorized to re-loan the funds to a
third party.

(2) Exanple 2. An insured depository institution comrits to provide
a $500,000 line of credit to a small business that is docunented by a
written agreenent. The loan is nmade at rates that are within the range
of rates offered by the institution to simlarly situated small
busi nesses in the market and the | oan docunentati on does not indicate
that the small business intends or is authorized to re-lend the
borrowed funds. The agreement is exenpt from coverage under paragraph
(c)(2) of this section.

(3) Exanple 3. An insured depository institution offers small
busi ness | oans that are guaranteed by the Small Business Admi nistration
(SBA). A small business obtains a $75,000 |oan, documented in witing,
fromthe institution under the institution's SBA | oan program The | oan
docunent ati on does not indicate that the borrower intends or is
authorized to re-lend the funds. Although the rate charged on the | oan
is well below that charged by the institution on comrercial |oans, the
rate is within the range of rates that the institution would charge a
simlarly situated small business for a simlar |oan under the SBA | oan
program Accordingly, the loan is not nade at substantially bel ow
mar ket rates and is exenpt from coverage under paragraph (c)(2) of this
section.

(4) Exanple 4. A bank hol ding conpany enters into a witten
agreenent with a community devel opnent organi zation that provides that
i nsured depository institutions owned by the bank hol di ng conmpany wil
make $250 million in small business loans in the comunity over the
next 5 years. The witten agreement is not a specific contract or
conmitment for a |oan or an extension of credit and, thus, is not
exenpt from coverage under paragraph (c)(2) of this section. Each small
busi ness | oan made by the insured depository institution pursuant to
this general commitment woul d, however, be exenmpt from coverage if the
loan is made at rates that are not substantially bel ow market rates and
the | oan documentation does not indicate that the borrower intended or
was aut horized to re-lend the funds.

(e) Agreenents that include exenpt |oan agreenments. |If an agreenent
i ncludes a | oan, extension of credit or |oan conmtnent that, if
docunent ed separately, would be exenpt under paragraph (c) of this
section, the exenpt |oan, extension of credit or | oan comitnent may be
excluded for purposes of determ ning whether the agreement is a covered
agreenent .

(f) Determ ning annual val ue of agreenments that |ack schedul e of
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di sbursenments. For purposes of paragraph (a)(3) of this section, a

mul ti-year agreenment that does not include a schedule for the

di sbursement of paynments, grants, |oans or other consideration by the

i nsured depository institution or affiliate, is considered to have a
value in the first year of the agreenment equal to all paynments, grants,
| oans and ot her consideration to be provided at any tinme under the
agreenent .

Sec. 207.3 CRA communi cati ons.

(a) Definition of CRA comruni cation. A CRA comrunication is any of
the foll ow ng--

(1) Any witten or oral comrent or testinony provided to a Federa
banki ng agency concerning the adequacy of the performance under the CRA
of the insured depository institution, any affiliated insured
depository institution, or any CRA affiliate.

(2) Any witten coment subnmitted to the insured depository
institution that discusses the adequacy of the performance under the
CRA of the institution and rmust be included in the institution's CRA
public file.

(3) Any discussion or other contact with the insured depository
institution or any affiliate about--

(i) Providing (or refraining fromproviding) witten or ora
coments or testinmony to any Federal banki ng agency concerning the
adequacy of the performance under the CRA of the insured depository
institution, any affiliated insured depository institution, or any CRA
affiliate;

(ii) Providing (or refraining fromproviding) witten coments to
the insured depository institution that concern the adequacy of the
institution's performance under the CRA and must be included in the
institution's CRA public file; or

(iii) The adequacy of the performance under the CRA of the insured
depository institution, any affiliated insured depository institution
or any CRA affiliate.

(b) Discussions or contacts that are not CRA comrunications.--(1)
Tim ng of contacts with a Federal banking agency. An oral or witten
comuni cation with a Federal banking agency is not a CRA conmuni cation
if it occurred nore than 3 years before the parties entered into the
agreenent .

(2) Timing of contacts with insured depository institutions and
affiliates. A comrunication with an insured depository institution or
affiliate is not a CRA conmunication if the conmunication occurred--

(i) More than 3 years before the parties entered into the
agreenent, in the case of any witten comunication

(ii) More than 3 years before the parties entered into the
agreenent, in the case of any oral comrunication in which the NGEP
di scusses providing (or refraining from providing) conments or
testinmony to a Federal banking agency or witten comments that nust be
included in the institution's CRA public file in connection with a
request to, or agreenment by, the institution or affiliate to take (or
refrain fromtaking) any action that is in fulfillment of the CRA, or

(iii) Mre than 1 year before the parties entered into the
agreenent, in the case of any other oral conmunication not described in
par agraph (b)(2)(ii) of this section.

(3) Know edge of conmunication by insured depository institution or
affiliate.--(i) A communication is only a CRA comuni cati on under
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paragraph (a) of this section if the insured depository institution or
its affiliate has know edge of the comunication under this paragraph
(b)(3)(ii) or (b)(3)(iii) of this section

(ii) Communication with insured depository institution or
affiliate. An insured depository institution or affiliate has know edge
of a conmuni cation by the NGEP to the institution or its affiliate
under this paragraph only if one of the follow ng representatives of
the insured depository institution or any affiliate has know edge of
t he conmmuni cati on.

(A) An enpl oyee who approves, directs, authorizes, or negotiates
the agreenment with the NGEP; or

(B) An enpl oyee designated with responsibility for conpliance with
the CRA or executive officer if the enployee or executive officer knows
that the institution or affiliate is negotiating, intends to negotiate,
or has been informed by the NGEP that it expects to request that the
institution or affiliate negotiate an agreement with the NGEP.

(iii) Other comunications. An insured depository institution or
affiliate is deened to have know edge of--
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(A) Any testinony provided to a Federal banking agency at a public
meeti ng or hearing;

(B) Any comment subnitted to a Federal banking agency that is
conveyed in witing by the agency to the insured depository institution
or affiliate; and

(C Any witten coment subnmitted to the insured depository
institution that rmust be and is included in the institution's CRA
public file.

(4) Communi cation where NGEP has know edge. A NGEP has a CRA
comuni cation with an insured depository institution or affiliate only
if any of the follow ng individuals has know edge of the
conmuni cati on- -

(i) Adirector, enployee, or nmenber of the NGEP who approves,
directs, authorizes, or negotiates the agreement with the insured
depository institution or affiliate;

(ii) A person who functions as an executive officer of the NGEP and
who knows that the NGEP is negotiating or intends to negotiate an
agreenent with the insured depository institution or affiliate; or

(iii) Where the NGEP is an individual, the NGEP

(c) Exanples of CRA comrunications.--(1) Exanpl es of actions that
are CRA communi cations. The followi ng are exanpl es of CRA
comuni cati ons. These exanples are not exclusive and assunme that the
comuni cation occurs within the relevant tine period as described in
par agraph (b)(1) or (b)(2) of this section and the appropriate
representatives have know edge of the conmunication as specified in
par agraphs (b)(3) and (b)(4) of this section.

(i) Exanple 1. A NGEP files a witten conment with a Federa
banki ng agency that states than an insured depository institution
successfully addresses the credit needs of its conmunity. The written
coment is in response to a general request fromthe agency for
coments on an application of the insured depository institution to
open a new branch and a copy of the comment is provided to the
institution.

(ii) Exanmple 2. A NGEP neets with an executive officer of an
i nsured depository institution and states that the institution nust
i mprove its CRA performance.
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(iii) Exanple 3. A NGEP neets with an executive officer of an
i nsured depository institution and states that the institution needs to
make nore nortgage | oans in | ow and noderate-income nei ghborhoods in
its comunity.

(iv) Exanple 4. A bank hol ding conmpany files an application with a
Federal banki ng agency to acquire an insured depository institution.
Two weeks later, the NGEP nmeets with an executive officer of the bank
hol di ng conmpany to discuss the adequacy of the performance under the
CRA of the target insured depository institution. The insured
depository institution was an affiliate of the bank hol ding conpany at
the tinme the NGEP net with the target institution. (See
Sec. 207.11(a).) Accordingly, the NGEP had a CRA conmuni cation with an
affiliate of the bank hol di ng conpany.

(2) Exanples of actions that are not CRA comruni cations. The
foll owi ng are exanples of actions that are not by thensel ves CRA
comuni cations. These exanpl es are not excl usive.

(i) Exanple 1. A NGEP provides to a Federal banking agency conments
or testinmony concerning an insured depository institution or affiliate
in response to a direct request by the agency for comments or testinony
fromthat NGEP. Direct requests for coments or testinony do not
i nclude a general invitation by a Federal banking agency for conments
or testimony fromthe public in connection with a CRA performance
eval uation of, or application for a deposit facility (as defined in
section 803 of the CRA (12 U.S.C. 2902(3)) by, an insured depository
institution or an application by a conpany to acquire an insured
depository institution.

(ii) Exanmple 2. A NGEP nmakes a statenent concerning an insured
depository institution or affiliate at a widely attended conference or
sem nar regarding a general topic. A public or private neeting, public
heari ng, or other meeting regarding one or nmore specific institutions,
affiliates or transactions involving an application for a deposit
facility is not considered a widely attended conference or sem nar

(iii) Exanple 3. A NGEP, such as a civil rights group, community
group providing housing and other services in |ow and noderate-incone
nei ghbor hoods, veterans organi zation, conmunity theater group, or youth
organi zation, sends a fundraising letter to i nsured depository
institutions and to other businesses in its conmmunity. The letter
encourages all businesses in the community to nmeet their obligation to
assist in making the local comunity a better place to Iive and work by
supporting the fundraising efforts of the NGEP

(iv) Exanmple 4. A NGEP di scusses with an insured depository
institution or affiliate whether particular |oans, services,

i nvestments, conmunity devel opnent activities, or other activities are
generally eligible for consideration by a Federal banking agency under
the CRA. The NGEP and insured depository institution or affiliate do
not di scuss the adequacy of the CRA performance of the insured
depository institution or affiliate.

(v) Exanple 5. A NGEP engaged in the sale or purchase of loans in
the secondary narket sends a general offering circular to financial
institutions offering to sell or purchase a portfolio of |oans. An
i nsured depository institution that receives the offering circular
di scusses with the NGEP the types of |oans included in the | oan pool
whet her such | oans are generally eligible for consideration under the
CRA, and which loans are nade to borrowers in the institution's |ocal
comunity. The NGEP and insured depository institution do not discuss
t he adequacy of the institution's CRA performance.

(d) Multiparty covered agreenents.--(1) A NGEP that is a party to a

http://www.gpo.ucop.edu/cgi-bin/gpogate.testAvai sdoc=1& doctype=HTML & docid=.../162.140.64.3

2/1/01



Page 99 of 142

covered agreement that involves nultiple NGEPs is not required to
comply with the requirenments of this part if--

(i) The NGEP has not had a CRA comunication; and

(ii) No representative of the NGEP identified in paragraph (b)(4)
of this section has know edge at the time of the agreenment that another
NGEP that is a party to the agreenent has had a CRA conmuni cati on.

(2) An insured depository institution or affiliate that is a party
to a covered agreenent that involves nultiple insured depository
institutions or affiliates is not required to conply with the
di scl osure and annual reporting requirenents in Secs. 207.6 and 207.7
if--

(i) No NGEP that is a party to the agreenent has had a CRA
comuni cati on concerning the insured depository institution or any
affiliate; and

(ii) No representative of the insured depository institution or any
affiliate identified in paragraph (b)(3) of this section has know edge
at the tinme of the agreenent that an NGEP that is a party to the
agreenent has had a CRA conmuni cati on concerning any other insured
depository institution or affiliate that is a party to the agreenment.

Sec. 207.4 Fulfillment of the CRA

(a) List of factors that are in fulfillment of the CRA. Fulfill nent
of the CRA, for purposes of this part, neans the followi ng |ist of
factors--

(1) Comments to a Federal banking agency or included in CRA public
file. Providing or refraining fromproviding witten or oral comrents
or testimony to any Federal banki ng agency concerning the perfornmance
under the CRA of an insured depository
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institution or CRA affiliate that is a party to the agreenent or an
affiliate of a party to the agreement or witten conments that are
required to be included in the CRA public file of any such insured
depository institution; or

(2) Activities given favorabl e CRA consideration. Perform ng any of
the following activities if the activity is of the type that is likely
to receive favorabl e consideration by a Federal banking agency in
eval uating the performance under the CRA of the insured depository
institution that is a party to the agreenent or an affiliate of a party
to the agreenent--

(i) Home-purchase, hone-inprovenment, snmall business, small farm
comunity devel opment, and consumer |ending, as described in
Sec. 228.22 of Regulation BB (12 CFR 228.22), including |oan purchases,
| oan comrtments, and letters of credit;

(ii) Making investnments, deposits, or grants, or acquiring
menber shi p shares, that have as their primary purpose comunity
devel opnent, as described in Sec. 228.23 of Regulation BB (12 CFR
228. 23);

(iii) Delivering retail banking services, as described in
Sec. 228.24(d) of Regulation BB (12 CFR 228.24(d));

(iv) Providing conmunity devel opnent services, as described in
Sec. 228.24(e) of Regulation BB (12 CFR 228.24(e));

(v) I'n the case of a wholesale or |inited-purpose insured
depository institution, conmunity devel opnent |ending, including
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originating and purchasi ng | oans and maki ng | oan conm tnents and
letters of credit, making qualified investnents, or providing comunity
devel opnent services, as described in Sec. 228.25(c) of Regul ation BB
(12 CFR 228.25(c));

(vi) In the case of a small insured depository institution, any
| ending or other activity described in Sec. 228.26(a) of Regul ation BB
(12 CFR 228.26(a)); or

(vii) I'n the case of an insured depository institution that is
eval uated on the basis of a strategic plan, any el enment of the
strategic plan, as described in Sec. 228.27(f) of Regulation BB (12 CFR
228.27(f)).

(b) Agreenents relating to activities of CRA affiliates. An insured
depository institution or affiliate that is a party to a covered
agreenent that concerns any activity described in paragraph (a) of this
section of a CRA affiliate nmust, prior to the time the agreenent is
entered into, notify each NGEP that is a party to the agreenment that
the agreenment concerns a CRA affiliate.

Sec. 207.5 Related agreenents considered a single agreenment.

The follow ng rules nust be applied in determ ning whether an
agreenent is a covered agreenent under Sec. 207.2.

(a) Agreenents entered into by same parties. All witten agreenents
to which an insured depository institution or an affiliate of the
i nsured depository institution is a party shall be considered to be a
single agreenment if the agreements--

(1) Are entered into with the sane NGEP

(2) Were entered into within the same 12-nmonth period; and

(3) Are each in fulfillment of the CRA

(b) Substantively related contracts. All witten contracts to which
an insured depository institution or an affiliate of the insured
depository institution is a party shall be considered to be a single
agreenent, without regard to whether the other parties to the contracts
are the same or whether each such contract is in fulfillnment of the
CRA, if the contracts were negotiated in a coordinated fashion and a
NGEP is a party to each contract.

Sec. 207.6 Disclosure of covered agreenents.

(a) Applicability date. This section applies only to covered
agreenents entered into after November 12, 1999.

(b) Disclosure of covered agreenments to the public--(1) Disclosure
requi red. Each NGEP and each insured depository institution or
affiliate that enters into a covered agreenment nust pronptly make a
copy of the covered agreenment available to any individual or entity
upon request.

(2) Nondi scl osure of confidential and proprietary informtion
permtted. In responding to a request for a covered agreenent from any
i ndi vidual or entity under paragraph (b)(1) of this section, a NGEP
i nsured depository institution, or affiliate may wi thhold from public
di scl osure confidential or proprietary information that the party
bel i eves the rel evant supervisory agency could withhold from di scl osure
under the Freedom of Information Act (5 U S.C. 552 et seq.) (FOA).

(3) Information that nust be disclosed. Notwithstandi ng paragraph
(b)(2) of this section, a party nust disclose any of the follow ng
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information that is contained in a covered agreenent--

(i) The names and addresses of the parties to the agreenent;

(ii) The amount of any paynents, fees, |oans, or other
consideration to be nmade or provided by any party to the agreenent;

(iii) Any description of how the funds or other resources provided
under the agreenent are to be used;

(iv) The termof the agreement (if the agreenent establishes a
term; and

(v) Any other information that the rel evant supervi sory agency
deternmines is not properly exenpt from public disclosure.

(4) Request for review of withheld information. Any individual or
entity may request that the rel evant supervisory agency revi ew whet her
any information in a covered agreement withheld by a party mnust be
di scl osed. Any requests for agency review of withheld information nust
be filed, and will be processed in accordance with, the rel evant
supervi sory agency's rules concerning the availability of information
(see Sec. 261.12 of the Board's Rules Regarding the Availability of
Information (12 CFR 261.12)).

(5) Duration of obligation. The obligation to disclose a covered
agreenent to the public termnates 12 nonths after the end of the term
of the agreenent.

(6) Reasonable copy and mailing fees. Each NGEP and each insured
depository institution or affiliate may charge an individual or entity
that requests a copy of a covered agreenent a reasonable fee not to
exceed the cost of copying and mailing the agreenent.

(7) Use of CRA public file by insured depository institution or
affiliate. An insured depository institution and any affiliate of an
i nsured depository institution may fulfill its obligation under this
par agraph (b) by placing a copy of the covered agreenment in the insured
depository institution's CRA public file if the institution nmakes the
agreenent avail able in accordance with the procedures set forth in
Sec. 228.43 of Regulation BB (12 CFR 228.43).

(c) Disclosure by NGEPs of covered agreenents to the rel evant
supervi sory agency. (1) Each NGEP that is a party to a covered
agreenent mnust provide the following within 30 days of receiving a
request fromthe rel evant supervisory agency--

(i) A conplete copy of the agreenent; and

(ii) I'n the event the NGEP proposes the w thhol ding of any
i nformati on contained in the agreenent in accordance w th paragraph
(b)(2) of this section, a public version of the agreenent that excludes
such information and an expl anation justifying the exclusions. Any
public version nust include the information described in paragraph
(b)(3) of this section.

(2) The obligation of a NGEP to provide a covered agreenent to the
rel evant supervisory agency termnates 12 nonths after the end of the
term of the covered agreenent.

[[ Page 2096]]

(d) Disclosure by insured depository institution or affiliate of
covered agreenments to the rel evant supervisory agency--(1) |In general
Wthin 60 days of the end of each cal endar quarter, each insured
depository institution and affiliate must provi de each rel evant
supervi sory agency with--

(i)(A) A conplete copy of each covered agreenent entered into by
the insured depository institution or affiliate during the cal endar
quarter; and
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(B) In the event the institution or affiliate proposes the
wi t hhol di ng of any information contained in the agreement in accordance
wi th paragraph (b)(2) of this section, a public version of the
agreenent that excludes such information (other than any informtion
descri bed in paragraph (b)(3) of this section) and an expl anation
justifying the exclusions; or

(ii) Alist of all covered agreenents entered into by the insured
depository institution or affiliate during the cal endar quarter that
cont ai ns- -

(A) The nanme and address of each insured depository institution or
affiliate that is a party to the agreenent;

(B) The name and address of each NGEP that is a party to the
agreenent ;

(C The date the agreement was entered into;

(D) The estimated total value of all paynents, fees, |oans and
ot her consideration to be provided by the institution or any affiliate
of the institution under the agreenent; and

(E) The date the agreement term nates.

(2) Prompt filing of covered agreenents contained in |ist required.
(i) If an insured depository institution or affiliate files a list of
the covered agreenments entered into by the institution or affiliate
pursuant to paragraph (d)(1)(ii) of this section, the institution or
affiliate rmust provide any rel evant supervisory agency a conplete copy
and public version of any covered agreenent referenced in the |ist
within 7 cal endar days of receiving a request fromthe agency for a
copy of the agreenent.

(ii) The obligation of an insured depository institution or
affiliate to provide a covered agreenent to the rel evant supervisory
agency under this paragraph (d)(2) terminates 36 nonths after the end
of the term of the agreenent.

(3) Joint filings. In the event that 2 or nore insured depository
institutions or affiliates are parties to a covered agreenent, the
i nsured depository institution(s) and affiliate(s) may jointly file the
docunents required by this paragraph (d). Any joint filing nust
identify the insured depository institution(s) and affiliate(s) for
whom the filings are being nade.

Sec. 207.7 Annual reports.

(a) Applicability date. This section applies only to covered
agreenents entered into on or after May 12, 2000.

(b) Annual report required. Each NGEP and each insured depository
institution or affiliate that is a party to a covered agreenent must
file an annual report with each rel evant supervi sory agency concerning
the di sbursenent, receipt, and uses of funds or other resources under
the covered agreenent.

(c) Duration of reporting requirenment--(1) NGEPs. A NGEP nust file
an annual report for a covered agreement for any fiscal year in which
the NGEP receives or uses funds or other resources under the agreenent.

(2) Insured depository institutions and affiliates. An insured
depository institution or affiliate must file an annual report for a
covered agreement for any fiscal year in which the institution or
affiliate--

(i) provides or receives any paynents, fees, or |oans under the
covered agreenment that nust be reported under paragraphs (e)(1)(iii)
and (iv) of this section; or
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(ii) has data to report on | oans, investnents, and services
provi ded by a party to the covered agreenent under the covered
agreenent under paragraph (e)(1)(vi) of this section.

(d) Annual reports filed by NGEP.--(1) Contents of report. The
annual report filed by a NGEP under this section nust include the
fol | owi ng- -

(i) The name and nmiling address of the NGEP filing the report;

(ii) Information sufficient to identify the covered agreenent for
whi ch the annual report is being filed, such as by providing the nanes
of the parties to the agreenment and the date the agreement was entered
into or by providing a copy of the agreenent;

(iii) The anmpunt of funds or resources received under the covered
agreenent during the fiscal year; and

(iv) A detailed, item zed |list of how any funds or resources
recei ved by the NGEP under the covered agreenment were used during the
fiscal year, including the total amunt used for--

(A) Compensation of officers, directors, and enpl oyees;

(B) Administrative expenses;

(C Travel expenses;

(D) Entertainnent expenses;

(E) Paynment of consulting and professional fees; and

(F) Ot her expenses and uses (specify expense or use).

(2) More detailed reporting of uses of funds or resources
permtted--(i) In general. If a NGEP allocated and used funds received
under a covered agreenent for a specific purpose, the NGEP may fulfill
the requirenments of paragraph (d)(1)(iv) of this section with respect
to such funds by providing--

(A) A brief description of each specific purpose for which the
funds or other resources were used; and

(B) The anopunt of funds or resources used during the fiscal year
for each specific purpose.

(ii) Specific purpose defined. A NGEP allocates and uses funds for
a specific purpose if the NGEP receives and uses the funds for a
purpose that is nore specific and linmted than the categories listed in
par agraph (d)(1)(iv) of this section.

(3) Use of other reports. The annual report filed by a NGEP may
consi st of or incorporate a report prepared for any other purpose, such
as the Internal Revenue Service Return of Organization Exenpt From
I ncone Tax on Form 990, or any other Internal Revenue Service form
state tax form report to nenbers or sharehol ders, audited or unaudited
financial statements, audit report, or other report, so long as the
annual report filed by the NGEP contains all of the information
required by this paragraph (d).

(4) Consolidated reports permtted. A NGEP that is a party to 2 or
nmore covered agreements may file with each rel evant supervisory agency
a single consolidated annual report covering all the covered
agreenents. Any consolidated report must contain all the informtion
required by this paragraph (d). The information reported under
par agraphs (d)(1)(iv) and (d)(2) of this section may be reported on an
aggregate basis for all covered agreenents.

(5) Exanples of annual report requirements for NGEPs--(i) Exanple
1. A NGEP receives an unrestricted grant of $15,000 under a covered
agreenent, includes the funds in its general operating budget and uses
the funds during its fiscal year. The NGEP' s annual report for the
fiscal year nust provide the nane and nuailing address of the NGEP,
information sufficient to identify the covered agreenment, and state
that the NGEP received $15,000 during the fiscal year. The report nust
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al so indicate the total expenditures made by the NGEP during the fisca
year for conpensation, administrative expenses, travel expenses,
entertai nnent expenses, consulting and professional fees, and other
expenses and uses. The NGEP' s annual report may provide this
information by submitting an Internal Revenue Service Form 990 t hat

i ncludes the required information. |If the Internal Revenue

[[ Page 2097]]

Service Form does not include information for all of the required
categories listed in this part, the NGEP nust report the total
expenditures in the remaining categories either by providing that
information directly or by providing another formor report that

i ncl udes the required information.

(ii) Exanple 2. An organi zation receives $15,000 from an insured
depository institution under a covered agreenment and all ocates and uses
the $15,000 during the fiscal year to purchase computer equiprment to
support its functions. The organi zati on's annual report must include
the nanme and address of the organization, information sufficient to
identify the agreement, and a statenment that the organization received
$15, 000 during the year. In addition, since the organization allocated
and used the funds for a specific purpose that is nmore narrow and
limted than the categories of expenses included in the detail ed,
item zed |ist of expenses, the organization would have the option of
providing either the total ampunt it used during the year for each
category of expenses included in paragraph (d)(1)(iv) of this section,
or a statement that it used the $15,000 to purchase conputer equi pnent
and a brief description of the equipnment purchased.

(iii) Exanple 3. A conmunity group receives $50,000 from an insured
depository institution under a covered agreenment. During its fisca
year, the community group specifically allocates and uses $5,000 of the
funds to pay for a particular business trip and uses the remaining
$45, 000 for general operating expenses. The group's annual report for
the fiscal year nust include the nane and address of the group
information sufficient to identify the agreenment, and a statenent that
the group received $50,000. Because the group did not allocate and use
all of the funds for a specific purpose, the group's annual report must
provi de the total anount of funds it used during the year for each
category of expenses included in paragraph (d)(1)(iv) of this section.
The group's annual report also could state that it used $5,000 for a
particul ar business trip and include a brief description of the trip.

(iv) Exanmple 4. A community devel opment organization is a party to
two separate covered agreenments with two unaffiliated insured
depository institutions. Under each agreenent, the organization
receives $15,000 during its fiscal year and uses the funds to support
its activities during that year. If the organization elects to file a
consol i dat ed annual report, the consolidated report nmust identify the
organi zation and the two covered agreenments, state that the
organi zation recei ved $15,000 during the fiscal year under each
agreenent, and provide the total anmpunt that the organization used
during the year for each category of expenses included in paragraph
(d)(1)(iv) of this section.

(e) Annual report filed by insured depository institution or
affiliate--(1) General. The annual report filed by an insured
depository institution or affiliate must include the follow ng--

(i) The name and principal place of business of the insured
depository institution or affiliate filing the report;
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(ii) Information sufficient to identify the covered agreenent for
whi ch the annual report is being filed, such as by providing the nanes
of the parties to the agreenment and the date the agreement was entered
into or by providing a copy of the agreenent;

(iii) The aggregate anount of paynments, aggregate amunt of fees,
and aggregate amount of | oans provided by the insured depository
institution or affiliate under the covered agreenment to any other party
to the agreenent during the fiscal year

(iv) The aggregate ampunt of paynents, aggregate ampunt of fees,
and aggregate amount of |oans received by the insured depository
institution or affiliate under the covered agreenent from any ot her
party to the agreenment during the fiscal year

(v) A general description of the terns and conditions of any
paynments, fees, or | oans reported under paragraphs (e)(1)(iii) and (iv)
of this section, or, in the event such ternms and conditions are set
forth--

(A) In the covered agreenent, a statenment identifying the covered
agreenent and the date the agreenent (or a list identifying the
agreenent) was filed with the rel evant supervisory agency; or

(B) I'n a previous annual report filed by the insured depository
institution or affiliate, a statement identifying the date the report
was filed with the rel evant supervisory agency; and

(vi) The aggregate ampunt and nunber of | oans, aggregate anmount and
nunber of investnments, and aggregate anount of services provided under
the covered agreenment to any individual or entity not a party to the
agreenent - -

(A) By the insured depository institution or affiliate during its
fiscal year; and

(B) By any other party to the agreenment, unless such information is
not known to the insured depository institution or affiliate filing the
report or such information is or will be contained in the annual report
filed by another party under this section.

(2) Consolidated reports permtted--(i) Party to nmultiple
agreenents. An insured depository institution or affiliate that is a
party to 2 or nore covered agreenents nmay file a single consolidated
annual report with each rel evant supervisory agency concerning all the
covered agreenents.

(ii) Affiliated entities party to the sane agreenment. An insured
depository institution and its affiliates that are parties to the sane
covered agreenment may file a single consolidated annual report relating
to the agreenent with each rel evant supervisory agency for the covered
agreenent .

(iii) Content of report. Any consolidated annual report rmust
contain all the information required by this paragraph (e). The ampunts
and data required to be reported under paragraphs (e)(1)(iv) and (vi)
of this section may be reported on an aggregate basis for all covered
agreenents.

(f) Time and place of filing.--(1) CGeneral. Each party nust file
its annual report with each rel evant supervisory agency for the covered
agreenent no later than six nonths follow ng the end of the fiscal year
covered by the report.

(2) Alternative method of fulfilling annual reporting requirenent
for a NGEP--(i) A NGEP may fulfill the filing requirements of this
section by providing the following materials to an insured depository
institution or affiliate that is a party to the agreenent no |ater than
six months followi ng the end of the NGEP's fiscal year--

(A) A copy of the NGEP' s annual report required under paragraph (d)
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of this section for the fiscal year; and

(B) Witten instructions that the insured depository institution or
affiliate promptly forward the annual report to the rel evant
supervi sory agency or agenci es on behalf of the NGEP.

(ii) An insured depository institution or affiliate that receives
an annual report froma NGEP pursuant to paragraph (f)(2)(i) of this
section nmust file the report with the rel evant supervi sory agency or
agenci es on behal f of the NGEP within 30 days.

Sec. 207.8 Release of information under FO A

The Board will make covered agreenents and annual reports avail able
to the public in accordance with the Freedom of Information Act (5
U.S.C. 552 et seq.) and the Board's Rules Regarding the Availability of
Information (12 CFR part 261). A party to a covered agreenment may
request confidential treatnment of proprietary and confidenti al
information in a covered agreenent or an annual report under those
procedur es.
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Sec. 207.9 Conpliance provisions.

(a) WIlful failure to conmply with disclosure and reporting
obligations--(1) If the Board determ nes that a NGEP has willfully
failed to conply in a material way with Secs. 207.6 or 207.7, the Board
will notify the NGEP in witing of that determ nation and provide the
NGEP a period of 90 days (or such longer period as the Board finds to
be reasonabl e under the circunstances) to conply.

(2) If the NGEP does not comply within the time period established
by the Board, the agreement shall thereafter be unenforceable by that
NGEP by operation of section 48 of the Federal Deposit |Insurance Act
(12 U. S.C. 1831y).

(3) The Board may assi st any insured depository institution or
affiliate that is a party to a covered agreenment that is unenforceable
by a NGEP by operation of section 48 of the Federal Deposit |nsurance
Act (12 U S.C 183ly) in identifying a successor to assune the NGEP s
responsi bilities under the agreenent.

(b) Diversion of funds. If a court or other body of conpetent
jurisdiction determ nes that funds or resources received under a
covered agreenment have been diverted contrary to the purposes of the
covered agreenment for an individual's personal financial gain, the
Board nay take either or both of the follow ng actions--

(1) Oder the individual to disgorge the diverted funds or
resources received under the agreenent;

(2) Prohibit the individual frombeing a party to any covered
agreenent for a period not to exceed 10 years.

(c) Notice and opportunity to respond. Before making a
determi nati on under paragraph (a)(1) of this section, or taking any
action under paragraph (b) of this section, the Board will provide
written notice and an opportunity to present information to the Board
concerning any relevant facts or circunstances relating to the matter

(d) Inadvertent or de minims errors. Inadvertent or de mnims
errors in annual reports or other docunments filed with the Board under
Secs. 207.6 or 207.7 will not subject the reporting party to any
penal ty.
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(e) Enforcenent of provisions in covered agreenments. No provision
of this part shall be construed as authorizing the Board to enforce the
provi si ons of any covered agreenent.

Sec. 207.10 Transition provisions.

(a) Disclosure of covered agreenments entered into before the
effective date of this part. The follow ng disclosure requirenents
apply to covered agreenents that were entered into after Novenber 12,
1999, and that term nated before April 1, 2001

(1) Disclosure to the public. Each NGEP and each insured depository
institution or affiliate that was a party to the agreement nust make
the agreenment available to the public under Sec. 207.6 until at |east
April 1, 2002.

(2) Disclosure to the rel evant supervisory agency--(i) Each NGEP
that was a party to the agreenent nust nake the agreenment available to
the rel evant supervisory agency under Sec. 207.6 until at |east Apri
1, 2002.

(ii) Each insured depository institution or affiliate that was a
party to the agreement nust, by June 30, 2001, provide each rel evant
supervi sory agency either--

(A) A copy of the agreement under Sec. 207.6(d)(1)(i); or

(B) The information described in Sec. 207.6(d)(1)(ii) for each
agreenent .

(b) Filing of annual reports that relate to fiscal years ending on
or before December 31, 2000. In the event that a NGEP, insured
depository institution or affiliate has any information to report under
Sec. 207.7 for a fiscal year that ends on or before December 31, 2000,
and that concerns a covered agreenment entered into between May 12,
2000, and Decenber 31, 2000, the annual report for that fiscal year
must be provided no later than June 30, 2001, to--

(1) Each rel evant supervisory agency; or

(2) In the case of a NGEP, to an insured depository institution or
affiliate that is a party to the agreement in accordance with
Sec. 207.7(f)(2).

Sec. 207.11 Oher definitions and rules of construction used in this
part.

(a) Affiliate. " “Affiliate'' means--

(1) Any conpany that controls, is controlled by, or is under conmon
control with another conmpany; and

(2) For the purpose of determ ning whether an agreenent is a
covered agreement under Sec. 207.2, an " “affiliate'' includes any
conmpany that woul d be under conmon control or nmerged with another
conmpany on consumrati on of any transacti on pendi ng before a Federal
banki ng agency at the tine--

(i) The parties enter into the agreenent; and

(ii) The NGEP that is a party to the agreenent makes a CRA
conmuni cati on, as described in Sec. 207.3.

(b) Control. "“Control'' is defined in section 2(a) of the Bank
Hol di ng Conpany Act (12 U.S.C. 1841(a)).

(c) CRA affiliate. A ""CRA affiliate'' of an insured depository
institution is any conpany that is an affiliate of an insured
depository institution to the extent, and only to the extent, that the
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activities of the affiliate were considered by the appropriate Federa
banki ng agency when eval uating the CRA performance of the institution
at its nost recent CRA exanmination prior to the agreenment. An insured
depository institution or affiliate also may designate any conmpany as a
CRA affiliate at any time prior to the tinme a covered agreenent is
entered into by informng the NGEP that is a party to the agreenment of
such designati on.

(d) CRA public file. "“CRA public file'' means the public file
mai nt ai ned by an insured depository institution and described in
Sec. 228.43 of Regulation BB (12 CFR 228.43).

(e) Executive officer. The term  “executive officer'' has the same
meaning as in Sec. 215.2(e)(1) of the Board's Regulation O (12 CFR
215.2(e)(1)).

(f) Federal banking agency; appropriate Federal banki ng agency. The
terms " Federal banking agency'' and " "appropriate Federal banking
agency'' have the sane nmeanings as in section 3 of the Federal Deposit
I nsurance Act (12 U.S.C. 1813).

(g) Fiscal year. (1) The fiscal year for a NGEP that does not have
a fiscal year shall be the cal endar year

(2) Any NGEP, insured depository institution, or affiliate that has
a fiscal year may elect to have the cal endar year be its fiscal year
for purposes of this part.

(h) Insured depository institution. ~“Insured depository
institution'' has the sanme nmeaning as in section 3 of the Federa
Deposit Insurance Act (12 U. S.C. 1813).

(i) NGEP. ""NGEP'' neans a nongovernnental entity or person

(j) Nongovernnental entity or person--(1) General. A
““nongovernnental entity or person'' is any partnership, association,
trust, joint venture, joint stock conmpany, corporation, linmted
liability corporation, company, firm society, other organization, or
i ndi vi dual

(2) Exclusions. A nongovernnmental entity or person does not
i ncl ude- -

(i) The United States governnment, a state governnent, a unit of
| ocal government (including a county, city, town, township, parish
vill age, or other general -purpose subdivision of a state) or an Indian
tribe or tribal organization established under Federal, state or Indian
tribal law (including the Departnment of Hawaiian Home Lands), or a
department, agency, or instrumentality of any such entity;

(ii) A federally-chartered public corporation that receives Federa
funds
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appropriated specifically for that corporation;

(iii) An insured depository institution or affiliate of an insured
depository institution; or

(iv) An officer, director, enployee, or representative (acting in
his or her capacity as an officer, director, enployee, or
representative) of an entity listed in paragraphs (i)(2)(i) through
(iii) of this section.

(k) Party. The term  “party'' with respect to a covered agreenent
means each NGEP and each insured depository institution or affiliate
that entered into the agreenent.

(1) Rel evant supervisory agency. The " “rel evant supervisory
agency'' for a covered agreenent nmeans the appropriate Federal banking
agency for--
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(1) Each insured depository institution (or subsidiary thereof)
that is a party to the covered agreenent;

(2) Each insured depository institution (or subsidiary thereof) or
CRA affiliate that makes paynents or |oans or provides services that
are subject to the covered agreenent; and

(3) Any conpany (other than an insured depository institution or
subsidiary thereof) that is a party to the covered agreenment.

(m Term of agreenent. An agreenent that does not have a fixed
term nation date is considered to term nate on the | ast date on which
any party to the agreenent makes any paynment or provides any | oan or
ot her resources under the agreement, unless the rel evant supervisory
agency for the agreenent otherw se notifies each party in witing.

By order of the Board of Governors of the Federal Reserve
System Decenmber 21, 2000.
Jenni fer J. Johnson,
Secretary of the Board.
Federal Deposit I|nsurance Corporation
12 CFR Chapter 111
Aut hority and |ssuance
For the reasons set out in the joint preanble, Title 12, Chapter
I1l, of the Code of Federal Regulations is anended by adding a new part

346 to read as foll ows:

PART 346-- DI SCLOSURE AND REPORTI NG OF CRA- RELATED AGREEMENTS

346.
346.
part.

Sec.
346. 1 Pur pose and scope of this part.
346. 2 Definition of covered agreenent.
346. 3 CRA communi cati ons.
346. 4 Ful fillment of the CRA
346.5 Rel at ed agreenents considered a single agreenent.
346. 6 Di scl osure of covered agreenents.
346. 7 Annual reports.
346.8 Rel ease of information under FO A
346. 9 Conpl i ance provi sions.

1

1

0 Transition provisions.
1 O her definitions and rules of construction used in this

Authority: 12 U S.C 183ly.

Sec. 346.1 Purpose and scope of this part.

(a) General. This part inmplenments section 711 of the G amm Leach-
Bliley Act (12 U. S.C 183ly). That section requires any nongovernnenta
entity or person, insured depository institution, or affiliate of an
i nsured depository institution that enters into a covered agreenent
to--

(1) Make the covered agreenent available to the public and the
appropri ate Federal banking agency; and

(2) File an annual report with the appropriate Federal banking
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agency concerning the covered agreenent.

(b) Scope of this part. The provisions of this part apply to--

(1) State nonnenber insured banks;

(2) Subsidiaries of state nonmenber insured banks;

(3) Nongovernnental entities or persons that enter into covered
agreenents with any conpany listed in paragraph (b)(1) and (2) of this
section.

(c) Relation to Comunity Reinvestnent Act. This part does not
affect in any way the Conmunity Reinvestment Act of 1977 (12 U.S.C.
2901 et seq.) or the FDIC s Conmunity Rei nvestnment regul ation found at
12 CFR part 345, or the FDIC s interpretations or admnistration of
that Act or regul ation.

(d) Exanples.--(1) The exanples in this part are not exclusive.
Conpliance with an exanple, to the extent applicable, constitutes
conpliance with this part.

(2) Exanples in a paragraph illustrate only the issue described in
the paragraph and do not illustrate any other issues that nay arise in
this part.

Sec. 346.2 Definition of covered agreenent.

(a) General definition of covered agreenment. A covered agreenent is
any contract, arrangenent, or understanding that neets all of the
following criteria--

(1) The agreenent is in witing.

(2) The parties to the agreenment include--

(i) One or nore insured depository institutions or affiliates of an
i nsured depository institution; and

(ii) One or nore nongovernnental entities or persons (referred to
hereafter as NGEPs).

(3) The agreenent provides for the insured depository institution
or any affiliate to--

(i) Provide to one or nmore individuals or entities (whether or not
parties to the agreenment) cash paynents, grants, or other consideration
(except | oans) that have an aggregate value of nore than $10, 000 in any
cal endar year; or

(ii) Make to one or nmore individuals or entities (whether or not
parties to the agreenment) |oans that have an aggregate principal anmount
of nore than $50,000 in any cal endar year

(4) The agreenent is made pursuant to, or in connection with, the
fulfillment of the Community Reinvestnent Act of 1977 (12 U. S.C. 2901
et seq.) (CRA), as defined in Sec. 346. 4.

(5) The agreenent is with a NGEP that has had a CRA comuni cation
as described in Sec. 346.3 prior to entering into the agreenent.

(b) Exanples concerning witten arrangenments or understandi ngs--(1)
Exanple 1. A NGEP neets with an insured depository institution and
states that the institution needs to make nmore conmunity devel opnent
i nvestments in the NGEP's comrunity. The NGEP and i nsured depository
institution do not reach an agreenment concerning the community
devel opnent investnents the institution should nmake in the commnity,
and the parties do not reach any nmutual arrangenent or understandi ng.
Two weeks later, the institution unilaterally issues a press rel ease
announcing that it has established a general goal of making $100
mllion of conmunity devel opnent grants in | ow and noderate-incone
nei ghbor hoods served by the insured depository institution over the
next 5 years. The NGEP is not identified in the press release. The
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press release is not a witten arrangenent or understandi ng.

(2) Exanple 2. A NGEP neets with an insured depository institution
and states that the institution needs to offer new | oan prograns in the
NGEP' s comunity. The NGEP and the insured depository institution reach

a rmutual arrangenent or understanding that the institution will provide
additional loans in the NGEP's comunity. The institution tells the
NGEP that it will issue a press release announcing the program Later

the insured depository institution issues a press rel ease announci ng
the | oan program The press rel ease incorporates the key terns of the
under st andi ng reached between the NGEP and the insured depository
institution. The written press release reflects the nmutual arrangenent
or understandi ng of the NGEP and the insured depository institution and
is, therefore, a witten arrangenent or understandi ng.

(3) Exanple 3. An NGEP sends a letter to an insured depository
institution requesting that the institution provide a
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$15, 000 grant to the NGEP. The insured depository institution responds
in witing and agrees to provide the grant in connection with its
annual grant program The exchange of letters constitutes a witten
arrangenent or understandi ng.

(c) Loan agreenents that are not covered agreenents. A covered
agreenent does not i ncl ude--

(1) Any individual loan that is secured by real estate; or

(2) Any specific contract or conmitnment for a | oan or extension of
credit to an individual, business, farm or other entity, or group of
such individuals or entities if--

(i) The funds are loaned at rates that are not substantially bel ow
mar ket rates; and

(ii) The loan application or other |oan docunentation does not
i ndi cate that the borrower intends or is authorized to use the borrowed
funds to nake a | oan or extension of credit to one or nore third

parti es.
(d) Exanples concerning | oan agreenents.--(1) Exanple 1. An insured
depository institution provides an organization with a $1 mllion |oan

that is docunented in witing and is secured by real estate owned or
to- be-acquired by the organi zation. The agreement is an individua
nmortgage | oan and is exenpt from coverage under paragraph (c)(1) of
this section, regardless of the interest rate on the |oan or whether
the organization intends or is authorized to re-loan the funds to a
third party.

(2) Exanple 2. An insured depository institution comrits to provide
a $500,000 line of credit to a small business that is docunented by a
written agreenent. The loan is nmade at rates that are within the range
of rates offered by the institution to simlarly situated small
busi nesses in the market and the | oan docunentati on does not indicate
that the small business intends or is authorized to re-lend the
borrowed funds. The agreement is exenpt from coverage under paragraph
(c)(2) of this section.

(3) Exanple 3. An insured depository institution offers snmall
busi ness | oans that are guaranteed by the Small Business Admi nistration
(SBA). A small business obtains a $75,000 |oan, documented in witing,
fromthe institution under the institution's SBA | oan program The | oan
docunent ati on does not indicate that the borrower intends or is
authorized to re-lend the funds. Although the rate charged on the | oan
is well below that charged by the institution on comrercial |oans, the
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rate is within the range of rates that the institution would charge a
simlarly situated small business for a simlar |oan under the SBA | oan
program Accordingly, the loan is not nade at substantially bel ow
mar ket rates and is exenpt from coverage under paragraph (c)(2) of this
section.

(4) Exanple 4. A bank hol ding conpany enters into a witten
agreenent with a community devel opnent organi zation that provides that
i nsured depository institutions owned by the bank hol di ng conmpany wil
make $250 million in small business loans in the comunity over the
next 5 years. The witten agreenment is not a specific contract or
conmitment for a |oan or an extension of credit and, thus, is not
exenpt from coverage under paragraph (c)(2) of this section. Each small
busi ness | oan made by the insured depository institution pursuant to
this general commitment woul d, however, be exenmpt from coverage if the
loan is made at rates that are not substantially bel ow market rates and
t he | oan documentation does not indicate that the borrower intended or
was aut horized to re-lend the funds.

(e) Agreenents that include exenpt |oan agreenments. |f an agreenent
i ncludes a | oan, extension of credit or |oan conmtnment that, if
docunent ed separately, would be exenpt under paragraph (c) of this
section, the exenpt |oan, extension of credit or | oan comitnent may be
excluded for purposes of determ ning whether the agreement is a covered
agreenent .

(f) Determ ning annual val ue of agreenments that |ack schedul e of
di sbursenments. For purposes of paragraph (a)(3) of this section, a
mul ti-year agreenment that does not include a schedule for the
di sbursement of paynments, grants, |oans or other consideration by the
i nsured depository institution or affiliate, is considered to have a
value in the first year of the agreenment equal to all paynments, grants,
| oans and ot her consideration to be provided at any tinme under the
agreenent .

Sec. 346.3 CRA communi cati ons.

(a) Definition of CRA comruni cation. A CRA comrunication is any of
the foll ow ng--

(1) Any witten or oral comrent or testinony provided to a Federa
banki ng agency concerning the adequacy of the performance under the CRA
of the insured depository institution, any affiliated insured
depository institution, or any CRA affiliate.

(2) Any witten coment subnitted to the insured depository
institution that discusses the adequacy of the performance under the
CRA of the institution and rmust be included in the institution's CRA
public file.

(3) Any discussion or other contact with the insured depository
institution or any affiliate about--

(i) Providing (or refraining fromproviding) witten or ora
coments or testinmony to any Federal banki ng agency concerning the
adequacy of the performance under the CRA of the insured depository
institution, any affiliated insured depository institution, or any CRA
affiliate;

(ii) Providing (or refraining fromproviding) witten coments to
the insured depository institution that concern the adequacy of the
institution's performance under the CRA and must be included in the
institution's CRA public file; or

(iii) The adequacy of the performance under the CRA of the insured
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depository institution, any affiliated insured depository institution
or any CRA affiliate.

(b) Discussions or contacts that are not CRA comruni cations--(1)
Tim ng of contacts with a Federal banking agency. An oral or witten
comuni cation with a Federal banking agency is not a CRA conmuni cation
if it occurred nore than 3 years before the parties entered into the
agreenent .

(2) Timing of contacts with insured depository institutions and
affiliates. A comrunication with an insured depository institution or
affiliate is not a CRA conmmunication if the conmunication occurred--

(i) More than 3 years before the parties entered into the
agreenent, in the case of any witten comunication

(ii) More than 3 years before the parties entered into the
agreenent, in the case of any oral comrunication in which the NGEP
di scusses providing (or refraining from providing) conments or
testimony to a Federal banking agency or witten comments that nust be
included in the institution's CRA public file in connection with a
request to, or agreement by, the institution or affiliate to take (or
refrain fromtaking) any action that is in fulfillment of the CRA, or

(iii) Mre than 1 year before the parties entered into the
agreenent, in the case of any other oral conmunication not described in
par agraph (b)(2)(ii) of this section.

(3) Know edge of conmunication by insured depository institution or
affiliate.--(i) A communication is only a CRA comuni cati on under
paragraph (a) of this section if the insured depository institution or
its affiliate has know edge of the comunication under this paragraph
(b)(3)(ii) or (b)(3)(iii) of this section

(ii) Communication with insured depository institution or
affiliate. An
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i nsured depository institution or affiliate has know edge of a
comuni cation by the NGEP to the institution or its affiliate under
this paragraph only if one of the follow ng representatives of the

i nsured depository institution or any affiliate has know edge of the
conmuni cati on- -

(A) An enpl oyee who approves, directs, authorizes, or negotiates
the agreenment with the NGEP; or

(B) An enpl oyee designated with responsibility for conpliance with
the CRA or executive officer if the enployee or executive officer knows
that the institution or affiliate is negotiating, intends to negoti ate,
or has been informed by the NGEP that it expects to request that the
institution or affiliate negotiate an agreement with the NGEP.

(iii) Other comunications. An insured depository institution or
affiliate is deened to have know edge of--

(A) Any testinony provided to a Federal banking agency at a public
nmeeti ng or hearing;

(B) Any comment subnitted to a Federal banking agency that is
conveyed in witing by the agency to the insured depository institution
or affiliate; and

(C© Any witten coment subnmitted to the insured depository
institution that nmust be and is included in the institution's CRA
public file.

(4) Communi cation where NGEP has know edge. A NGEP has a CRA
comuni cation with an insured depository institution or affiliate only
if any of the follow ng individuals has know edge of the
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conmuni cati on- -

(i) Adirector, enployee, or nmenber of the NGEP who approves,
directs, authorizes, or negotiates the agreement with the insured
depository institution or affiliate;

(ii) A person who functions as an executive officer of the NGEP and
who knows that the NGEP is negotiating or intends to negotiate an
agreenent with the insured depository institution or affiliate; or

(iii) Where the NGEP is an individual, the NGEP

(c) Exanples of CRA comrunications--(1) Exanples of actions that
are CRA comruni cations. The followi ng are exanpl es of CRA
comuni cati ons. These exanples are not exclusive and assune that the
comuni cation occurs within the relevant tine period as described in
par agraph (b)(1) or (b)(2) of this section and the appropriate
representatives have know edge of the conmunication as specified in
par agraphs (b)(3) and (b)(4) of this section.

(i) Exanple 1. A NGEP files a witten conment with a Federa
banki ng agency that states than an insured depository institution
successfully addresses the credit needs of its conmunity. The written
coment is in response to a general request fromthe agency for
coments on an application of the insured depository institution to
open a new branch and a copy of the comment is provided to the
institution.

(ii) Exanmple 2. A NGEP neets with an executive officer of an
i nsured depository institution and states that the institution nust
i mprove its CRA performance.

(iii) Exanple 3. A NGEP neets with an executive officer of an
i nsured depository institution and states that the institution needs to
make nore nortgage | oans in | ow and noderate-income nei ghborhoods in
its comunity.

(iv) Exanple 4. A bank hol ding conmpany files an application with a
Federal banki ng agency to acquire an insured depository institution.
Two weeks later, the NGEP neets with an executive officer of the bank
hol di ng conmpany to di scuss the adequacy of the performance under the
CRA of the target insured depository institution. The insured
depository institution was an affiliate of the bank hol ding conpany at
the tinme the NGEP net with the target institution. (See
Sec. 346.11(a).) Accordingly, the NGEP had a CRA conmuni cation with an
affiliate of the bank hol di ng conpany.

(2) Exanples of actions that are not CRA comruni cations. The
foll owi ng are exanples of actions that are not by thensel ves CRA
comuni cations. These exanpl es are not excl usive.

(i) Exanple 1. A NGEP provides to a Federal banking agency conments
or testinmony concerning an insured depository institution or affiliate
in response to a direct request by the agency for comments or testinony
fromthat NGEP. Direct requests for coments or testinony do not
i nclude a general invitation by a Federal banking agency for conments
or testimony fromthe public in connection with a CRA performance
eval uation of, or application for a deposit facility (as defined in
section 803 of the CRA (12 U.S.C. 2902(3)) by, an insured depository
institution or an application by a conpany to acquire an insured
depository institution.

(ii) Exanmple 2. A NGEP nmakes a statenent concerning an insured
depository institution or affiliate at a widely attended conference or
sem nar regarding a general topic. A public or private neeting, public
heari ng, or other neeting regarding one or nmore specific institutions,
affiliates or transactions involving an application for a deposit
facility is not considered a widely attended conference or sem nar
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(iii) Exanple 3. A NGEP, such as a civil rights group, community
group providing housing and other services in |ow and noderate-incone
nei ghbor hoods, veterans organi zation, conmunity theater group, or youth
organi zation, sends a fundraising letter to i nsured depository
institutions and to other businesses in its community. The letter
encourages all businesses in the community to nmeet their obligation to
assist in making the local comunity a better place to Iive and work by
supporting the fundraising efforts of the NGEP

(iv) Exanmple 4. A NGEP di scusses with an insured depository
institution or affiliate whether particular |oans, services,

i nvestments, conmunity devel opnent activities, or other activities are
generally eligible for consideration by a Federal banking agency under
the CRA. The NGEP and insured depository institution or affiliate do
not di scuss the adequacy of the CRA performance of the insured
depository institution or affiliate.

(v) Exanple 5. A NGEP engaged in the sale or purchase of loans in
the secondary narket sends a general offering circular to financial
institutions offering to sell or purchase a portfolio of |oans. An
i nsured depository institution that receives the offering circular
di scusses with the NGEP the types of |oans included in the | oan pool
whet her such | oans are generally eligible for consideration under the
CRA, and which loans are nade to borrowers in the institution's |ocal
comunity. The NGEP and insured depository institution do not discuss
t he adequacy of the institution's CRA performance.

(d) Multiparty covered agreenents.--(1) A NGEP that is a party to a
covered agreement that involves nultiple NGEPs is not required to
comply with the requirenments of this part if--

(i) The NGEP has not had a CRA comuni cation; and

(ii) No representative of the NGEP identified in paragraph (b)(4)
of this section has know edge at the time of the agreenment that another
NGEP that is a party to the agreenent has had a CRA conmuni cati on.

(2) An insured depository institution or affiliate that is a party
to a covered agreenent that involves nultiple insured depository
institutions or affiliates is not required to conply with the
di scl osure and annual reporting requirenents in Secs. 346.6 and 346.7
if--
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(i) No NGEP that is a party to the agreenent has had a CRA
comuni cation concerning the insured depository institution or any
affiliate; and

(ii) No representative of the insured depository institution or any
affiliate identified in paragraph (b)(3) of this section has know edge
at the tinme of the agreenent that an NGEP that is a party to the
agreenent has had a CRA conmuni cati on concerning any other insured
depository institution or affiliate that is a party to the agreenment.

Sec. 346.4 Fulfillment of the CRA

(a) List of factors that are in fulfillment of the CRA. Fulfill nent
of the CRA, for purposes of this part, neans the following |ist of
factors--

(1) Comments to a Federal banking agency or included in CRA public
file. Providing or refraining fromproviding witten or oral coments
or testimony to any Federal banki ng agency concerning the perfornmance
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under the CRA of an insured depository institution or CRA affiliate
that is a party to the agreenment or an affiliate of a party to the
agreenent or witten comments that are required to be included in the
CRA public file of any such insured depository institution; or

(2) Activities given favorabl e CRA consideration. Perform ng any of
the following activities if the activity is of the type that is likely
to receive favorabl e consideration by a Federal banking agency in
eval uating the performance under the CRA of the insured depository
institution that is a party to the agreenent or an affiliate of a party
to the agreenent--

(i) Home-purchase, hone-inprovenent, snmall business, small farm
comunity devel opment, and consuner |ending, as described in 12 CFR
345. 22, including | oan purchases, |oan conmitnents, and |letters of
credit;

(ii) Making investnments, deposits, or grants, or acquiring
menber shi p shares, that have as their primary purpose comunity
devel opnent, as described in 12 CFR 345. 23;

(iii) Delivering retail banking services, as described in 12 CFR
345. 24(d);

(iv) Providing conmunity devel opnent services, as described in 12
CFR 345. 24(e);

(v) I'n the case of a wholesale or |inited-purpose insured
depository institution, conmunity devel opnent | ending, including
originating and purchasi ng | oans and maki ng | oan conm tnents and
letters of credit, making qualified investnents, or providing comunity
devel opnent services, as described in 12 CFR 345. 25(c);

(vi) In the case of a small insured depository institution, any
| ending or other activity described in 12 CFR 345.26(a); or

(vii) I'n the case of an insured depository institution that is
eval uated on the basis of a strategic plan, any el enent of the
strategic plan, as described in 12 CFR 345.27(f).

(b) Agreenents relating to activities of CRA affiliates. An insured
depository institution or affiliate that is a party to a covered
agreenent that concerns any activity described in paragraph (a) of this
section of a CRA affiliate nmust, prior to the time the agreenent is
entered into, notify each NGEP that is a party to the agreenment that
the agreenment concerns a CRA affiliate.

Sec. 346.5 Related agreenents considered a single agreenment.

The follow ng rules nust be applied in determ ning whether an
agreenent is a covered agreenent under Sec. 346. 2.

(a) Agreenents entered into by same parties. All witten agreenents
to which an insured depository institution or an affiliate of the
i nsured depository institution is a party shall be considered to be a
single agreenment if the agreenments--

(1) Are entered into with the sane NGEP

(2) Were entered into within the same 12-nmonth period; and

(3) Are each in fulfillment of the CRA

(b) Substantively related contracts. All witten contracts to which
an insured depository institution or an affiliate of the insured
depository institution is a party shall be considered to be a single
agreenent, without regard to whether the other parties to the contracts
are the same or whether each such contract is in fulfillnment of the
CRA, if the contracts were negotiated in a coordinated fashion and a
NGEP is a party to each contract.
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Sec. 346.6 Disclosure of covered agreenents.

(a) Applicability date. This section applies only to covered
agreenents entered into after November 12, 1999.

(b) Disclosure of covered agreenments to the public--(1) Disclosure
requi red. Each NGEP and each insured depository institution or
affiliate that enters into a covered agreenment nust pronptly make a
copy of the covered agreenment available to any individual or entity
upon request.

(2) Nondi scl osure of confidential and proprietary informtion
permtted. In responding to a request for a covered agreenent from any
i ndi vidual or entity under paragraph (b)(1) of this section, a NGEP
i nsured depository institution, or affiliate may wi thhold from public
di scl osure confidential or proprietary information that the party
bel i eves the rel evant supervisory agency could withhold from di scl osure
under the Freedom of Information Act (5 U S.C. 552 et seq.) (FOA).

(3) Information that nmust be disclosed. Notwithstandi ng paragraph
(b)(2) of this section, a party nust disclose any of the follow ng
information that is contained in a covered agreenent--

(i) The names and addresses of the parties to the agreenent;

(ii) The amount of any paynents, fees, |oans, or other
consideration to be nade or provided by any party to the agreenent;

(iii) Any description of how the funds or other resources provided
under the agreenent are to be used;

(iv) The termof the agreement (if the agreenent establishes a
term; and

(v) Any other information that the rel evant supervi sory agency
deternmines is not properly exenpt from public disclosure.

(4) Request for review of withheld information. Any individual or
entity may request that the rel evant supervisory agency revi ew whet her
any information in a covered agreenment withheld by a party mnmust be
di scl osed. Any requests for agency review of withheld information nust
be filed, and will be processed in accordance with, the rel evant
supervi sory agency's rules concerning the availability of information
(see the FDIC s rules regarding Disclosure of Information (12 CFR part
309)).

(5) Duration of obligation. The obligation to disclose a covered
agreenent to the public termnates 12 nonths after the end of the term
of the agreenent.

(6) Reasonable copy and mailing fees. Each NGEP and each insured
depository institution or affiliate may charge an individual or entity
that requests a copy of a covered agreenent a reasonable fee not to
exceed the cost of copying and mailing the agreenent.

(7) Use of CRA public file by insured depository institution or
affiliate. An insured depository institution and any affiliate of an
i nsured depository institution may fulfill its obligation under this
par agraph (b) by placing a copy of the covered agreenment in the insured
depository institution's CRA public file if the institution nakes the
agreenent avail able in accordance with the procedures set forth in 12
CFR 345. 43.

(c) Disclosure by NGEPs of covered agreenents to the rel evant
supervi sory agency--(1) Each NGEP that is a party to a covered
agreenent must provide the
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following within 30 days of receiving a request fromthe rel evant
supervi sory agency- -

(i) A conplete copy of the agreenent; and

(ii) I'n the event the NGEP proposes the w thhol ding of any
i nformati on contained in the agreenent in accordance w th paragraph
(b)(2) of this section, a public version of the agreenent that excludes
such information and an expl anation justifying the exclusions. Any
public version nust include the information described in paragraph
(b)(3) of this section.

(2) The obligation of a NGEP to provide a covered agreenent to the
rel evant supervisory agency termnates 12 nonths after the end of the
term of the covered agreenent.

(d) Disclosure by insured depository institution or affiliate of
covered agreenments to the rel evant supervisory agency--(1) |In general
Wthin 60 days of the end of each cal endar quarter, each insured
depository institution and affiliate must provi de each rel evant
supervi sory agency with--

(i)(A) A conplete copy of each covered agreenent entered into by
the insured depository institution or affiliate during the cal endar
quarter; and

(B) In the event the institution or affiliate proposes the
wi t hhol di ng of any information contained in the agreement in accordance
wi th paragraph (b)(2) of this section, a public version of the
agreenent that excludes such information (other than any informtion
descri bed in paragraph (b)(3) of this section) and an expl anation
justifying the exclusions; or

(ii) Alist of all covered agreenents entered into by the insured
depository institution or affiliate during the cal endar quarter that
cont ai ns- -

(A) The nanme and address of each insured depository institution or
affiliate that is a party to the agreenent;

(B) The name and address of each NGEP that is a party to the
agreenent ;

(C The date the agreement was entered into;

(D) The estimated total value of all paynents, fees, |oans and
ot her consideration to be provided by the institution or any affiliate
of the institution under the agreenent; and

(E) The date the agreement term nates.

(2) Prompt filing of covered agreenents contained in |ist
required.--(i) If an insured depository institution or affiliate files
a list of the covered agreenents entered into by the institution or
affiliate pursuant to paragraph (d)(1)(ii) of this section, the
institution or affiliate must provide any rel evant supervi sory agency a
conpl ete copy and public version of any covered agreenent referenced in
the list within 7 cal endar days of receiving a request fromthe agency
for a copy of the agreenent.

(ii) The obligation of an insured depository institution or
affiliate to provide a covered agreenent to the rel evant supervisory
agency under this paragraph (d)(2) terminates 36 nonths after the end
of the term of the agreenent.

(3) Joint filings. In the event that 2 or nore insured depository
institutions or affiliates are parties to a covered agreenent, the
i nsured depository institution(s) and affiliate(s) may jointly file the
docurnents required by this paragraph (d). Any joint filing nust
identify the insured depository institution(s) and affiliate(s) for
whom the filings are being nade.
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Sec. 346.7 Annual reports.

(a) Applicability date. This section applies only to covered
agreenents entered into on or after May 12, 2000.

(b) Annual report required. Each NGEP and each insured depository
institution or affiliate that is a party to a covered agreenent must
file an annual report with each rel evant supervi sory agency concerning
the di sbursenent, receipt, and uses of funds or other resources under
the covered agreenent.

(c) Duration of reporting requirement--(1) NGEPs. A NGEP nust file
an annual report for a covered agreement for any fiscal year in which
the NGEP receives or uses funds or other resources under the agreenent.

(2) Insured depository institutions and affiliates. An insured
depository institution or affiliate must file an annual report for a
covered agreenment for any fiscal year in which the institution or
affiliate--

(i) provides or receives any paynents, fees, or |oans under the
covered agreenment that mnmust be reported under paragraphs (e)(1)(iii)
and (iv) of this section; or

(ii) has data to report on |oans, investnents, and services
provi ded by a party to the covered agreenent under the covered
agreenent under paragraph (e)(1)(vi) of this section.

(d) Annual reports filed by NGEP--(1) Contents of report. The
annual report filed by a NGEP under this section nust include the
fol | owi ng- -

(i) The name and nmiling address of the NGEP filing the report;

(ii) Information sufficient to identify the covered agreenent for
whi ch the annual report is being filed, such as by providing the nanes
of the parties to the agreenment and the date the agreement was entered
into or by providing a copy of the agreenent;

(iii) The anmpunt of funds or resources received under the covered
agreenent during the fiscal year; and

(iv) A detailed, item zed list of how any funds or resources
recei ved by the NGEP under the covered agreenment were used during the
fiscal year, including the total amunt used for--

(A) Compensation of officers, directors, and enpl oyees;

(B) Administrative expenses;

(C Travel expenses;

(D) Entertai nnent expenses;

(E) Paynent of consulting and professional fees; and

(F) O her expenses and uses (specify expense or use).

(2) More detailed reporting of uses of funds or resources
permtted--(i) In general. If a NGEP allocated and used funds received
under a covered agreenent for a specific purpose, the NGEP may fulfill
the requirenments of paragraph (d)(1)(iv) of this section with respect
to such funds by providing--

(A) A brief description of each specific purpose for which the
funds or other resources were used; and

(B) The anount of funds or resources used during the fiscal year
for each specific purpose.

(ii) Specific purpose defined. A NGEP allocates and uses funds for
a specific purpose if the NGEP receives and uses the funds for a
purpose that is nore specific and linmted than the categories listed in
par agraph (d)(1)(iv) of this section.

(3) Use of other reports. The annual report filed by a NGEP may
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consi st of or incorporate a report prepared for any other purpose, such
as the Internal Revenue Service Return of Organization Exenpt From

I ncone Tax on Form 990, or any other Internal Revenue Service form
state tax form report to nenbers or sharehol ders, audited or unaudited
financial statements, audit report, or other report, so long as the
annual report filed by the NGEP contains all of the information
required by this paragraph (d).

(4) Consolidated reports permtted. A NGEP that is a party to 2 or
nmore covered agreements may file with each rel evant supervisory agency
a single consolidated annual report covering all the covered
agreenents. Any consolidated report must contain all the informtion
required by this paragraph (d). The information reported under
par agraphs (d)(1)(iv) and (d)(2) of this section may be reported on an
aggregate basis for all covered agreenents.

(5) Exanples of annual report requirements for NGEPs.--(i) Exanple
1. A NGEP receives an unrestricted
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grant of $15,000 under a covered agreenent, includes the funds in its
general operating budget, and uses the funds during its fiscal year
The NGEP' s annual report for the fiscal year nmust provide the nane and
mai | i ng address of the NGEP, information sufficient to identify the
covered agreenment, and state that the NGEP recei ved $15, 000 during the
fiscal year. The report must also indicate the total expenditures nmade
by the NGEP during the fiscal year for conpensation, admnistrative
expenses, travel expenses, entertai nment expenses, consulting and

prof essi onal fees, and other expenses and uses. The NGEP' s annua
report may provide this information by subnmitting an Internal Revenue
Service Form 990 that includes the required information. If the

I nternal Revenue Service Form does not include information for all of
the required categories listed in this part, the NGEP nust report the
total expenditures in the remaining categories either by providing that
information directly or by providing another formor report that

i ncl udes the required information.

(ii) Exanple 2. An organization receives $15,000 from an insured
depository institution under a covered agreenment and all ocates and uses
the $15,000 during the fiscal year to purchase computer equiprment to
support its functions. The organi zation's annual report must include
the nane and address of the organization, information sufficient to
identify the agreement, and a statenment that the organization received
$15, 000 during the year. In addition, since the organization allocated
and used the funds for a specific purpose that is nmore narrow and
limted than the categories of expenses included in the detail ed,
item zed |ist of expenses, the organization would have the option of
providing either the total ampunt it used during the year for each
category of expenses included in paragraph (d)(1)(iv) of this section,
or a statement that it used the $15,000 to purchase conputer equi pnent
and a brief description of the equipnment purchased.

(iii) Exanple 3. A conmunity group receives $50,000 from an insured
depository institution under a covered agreenment. During its fisca
year, the community group specifically allocates and uses $5,000 of the
funds to pay for a particular business trip and uses the remaining
$45, 000 for general operating expenses. The group's annual report for
the fiscal year nust include the nane and address of the group
information sufficient to identify the agreement, and a statenent that
the group received $50,000. Because the group did not allocate and use
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all of the funds for a specific purpose, the group's annual report must
provi de the total anount of funds it used during the year for each
category of expenses included in paragraph (d)(1)(iv) of this section.
The group's annual report also could state that it used $5,000 for a
particul ar business trip and include a brief description of the trip.

(iv) Exanmple 4. A community devel opment organization is a party to
two separate covered agreenments with two unaffiliated insured
depository institutions. Under each agreenent, the organization
receives $15,000 during its fiscal year and uses the funds to support
its activities during that year. If the organization elects to file a
consol i dat ed annual report, the consolidated report nmust identify the
organi zation and the two covered agreenments, state that the
organi zation recei ved $15, 000 during the fiscal year under each
agreenent, and provide the total anmpunt that the organization used
during the year for each category of expenses included in paragraph
(d)(1)(iv) of this section.

(e) Annual report filed by insured depository institution or
affiliate.--(1) General. The annual report filed by an insured
depository institution or affiliate must include the follow ng--

(i) The name and principal place of business of the insured
depository institution or affiliate filing the report;

(ii) Information sufficient to identify the covered agreenent for
whi ch the annual report is being filed, such as by providing the nanes
of the parties to the agreenment and the date the agreement was entered
into or by providing a copy of the agreenent;

(iii) The aggregate anount of paynments, aggregate amunt of fees,
and aggregate amount of | oans provided by the insured depository
institution or affiliate under the covered agreenment to any other party
to the agreenent during the fiscal year

(iv) The aggregate ampunt of paynents, aggregate ampunt of fees,
and aggregate amount of |oans received by the insured depository
institution or affiliate under the covered agreenent from any ot her
party to the agreement during the fiscal year

(v) A general description of the terns and conditions of any
paynments, fees, or |oans reported under paragraphs (e)(1)(iii) and (iv)
of this section, or, in the event such ternms and conditions are set
forth--

(A) In the covered agreenent, a statenment identifying the covered
agreenent and the date the agreenent (or a list identifying the
agreenent) was filed with the rel evant supervisory agency; or

(B) I'n a previous annual report filed by the insured depository
institution or affiliate, a statenment identifying the date the report
was filed with the rel evant supervisory agency; and

(vi) The aggregate ampunt and nunber of | oans, aggregate anmount and
nunber of investnments, and aggregate anount of services provided under
the covered agreenment to any individual or entity not a party to the
agreenent - -

(A) By the insured depository institution or affiliate during its
fiscal year; and

(B) By any other party to the agreenment, unless such information is
not known to the insured depository institution or affiliate filing the
report or such information is or will be contained in the annual report
filed by another party under this section.

(2) Consolidated reports permtted--(i) Party to nmultiple
agreenents. An insured depository institution or affiliate that is a
party to 2 or nore covered agreenents nmay file a single consolidated
annual report with each rel evant supervisory agency concerning all the
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covered agreenents.

(ii) Affiliated entities party to the sane agreenment. An insured
depository institution and its affiliates that are parties to the sane
covered agreement may file a single consolidated annual report relating
to the agreenent with each rel evant supervisory agency for the covered
agreenent .

(iii) Content of report. Any consolidated annual report rmust
contain all the information required by this paragraph (e). The ampunts
and data required to be reported under paragraphs (e)(1)(iv) and (vi)
of this section may be reported on an aggregate basis for all covered
agreenents.

(f) Time and place of filing--(1) General. Each party must file its
annual report with each rel evant supervisory agency for the covered
agreenent no later than six nonths follow ng the end of the fiscal year
covered by the report.

(2) Alternative method of fulfilling annual reporting requirenent
for a NGEP.--(i) A NGEP may fulfill the filing requirenents of this
section by providing the following materials to an insured depository
institution or affiliate that is a party to the agreenent no |ater than
six months followi ng the end of the NGEP's fiscal year--

(A) A copy of the NGEP' s annual report required under paragraph (d)
of this section for the fiscal year; and

(B) Witten instructions that the insured depository institution or
affiliate promptly forward the annual report to the rel evant
supervi sory agency or agenci es on behalf of the NGEP.
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(ii) An insured depository institution or affiliate that receives
an annual report froma NGEP pursuant to paragraph (f)(2)(i) of this
section nmust file the report with the rel evant supervi sory agency or
agenci es on behal f of the NGEP within 30 days.

Sec. 346.8 Release of information under FO A

The FDIC will nake covered agreenments and annual reports avail able
to the public in accordance with the Freedom of Information Act (5
U S.C. 552 et seq.) and the FDIC s rules regardi ng Di scl osure of
Information (12 CFR part 309). A party to a covered agreenment may
request confidential treatnment of proprietary and confidenti al
information in a covered agreenent or an annual report under those
procedur es.

Sec. 346.9 Conpliance provisions.

(a) WIlful failure to conply with disclosure and reporting
obligations.--(1) If the FDIC determ nes that a NGEP has willfully
failed to conply in a material way with Secs. 346.4 or 346.5, the FDIC
will notify the NGEP in witing of that determ nation and provide the
NGEP a period of 90 days (or such longer period as the FDIC finds to be
reasonabl e under the circunstances) to conply.

(2) If the NGEP does not conmply within the time period established
by the FDIC, the agreenment shall thereafter be unenforceabl e by that
NGEP by operation of section 48 of the Federal Deposit |Insurance Act
(12 U . S.C. 1831y).
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(3) The FDIC nay assist any insured depository institution or
affiliate that is a party to a covered agreenment that is unenforceable
by a NGEP by operation of section 48 of the Federal Deposit |nsurance
Act (12 U S.C 183ly) in identifying a successor to assune the NGEP s
responsi bilities under the agreenent.

(b) Diversion of funds. If a court or other body of conpetent
jurisdiction determ nes that funds or resources received under a
covered agreenment have been diverted contrary to the purposes of the
covered agreenment for an individual's personal financial gain, the FD C
may take either or both of the follow ng actions--

(1) Oder the individual to disgorge the diverted funds or
resources received under the agreenent;

(2) Prohibit the individual frombeing a party to any covered
agreenent for a period not to exceed 10 years.

(c) Notice and opportunity to respond. Before making a
determi nati on under paragraph (a)(1) of this section, or taking any
action under paragraph (b) of this section, the FDIC will provide
written notice and an opportunity to present infornation to the FDI C
concerning any relevant facts or circunstances relating to the matter

(d) Inadvertent or de minims errors. Inadvertent or de mnims
errors in annual reports or other docunments filed with the FDI C under
Secs. 346.6 or 346.7 will not subject the reporting party to any
penal ty.

(e) Enforcenent of provisions in covered agreenments. No provision
of this part shall be construed as authorizing the FDIC to enforce the
provi si ons of any covered agreenent.

Sec. 346.10 Transition provisions.

(a) Disclosure of covered agreenments entered into before the
effective date of this part. The follow ng disclosure requirenents
apply to covered agreenents that were entered into after Novenber 12,
1999, and that term nated before April 1, 2001

(1) Disclosure to the public. Each NGEP and each insured depository
institution or affiliate that was a party to the agreement nust make
the agreenent available to the public under Sec. 346.6 until at | east
April 1, 2002.

(2) Disclosure to the rel evant supervisory agency.--(i) Each NGEP
that was a party to the agreenent nust nake the agreenment available to
the rel evant supervisory agency under Sec. 346.6 until at |east Apri
1, 2002.

(ii) Each insured depository institution or affiliate that was a
party to the agreement nust, by June 30, 2001, provide each rel evant
supervi sory agency either--

(A) A copy of the agreement under Sec. 346.6(d)(1)(i); or

(B) The information described in Sec. 346.6(d)(1)(ii) for each
agreenent .

(b) Filing of annual reports that relate to fiscal years ending on
or before December 31, 2000. In the event that a NGEP, insured
depository institution or affiliate has any information to report under
Sec. 346.7 for a fiscal year that ends on or before December 31, 2000,
and that concerns a covered agreenment entered into between May 12,
2000, and Decenber 31, 2000, the annual report for that fiscal year
must be provided no later than June 30, 2001, to--

(1) Each rel evant supervisory agency; or

(2) In the case of a NGEP, to an insured depository institution or
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affiliate that is a party to the agreement in accordance with
Sec. 346.7(f)(2).

Sec. 346.11 Oher definitions and rules of construction used in this
part.

(a) Affiliate. " “Affiliate'' means--

(1) Any conpany that controls, is controlled by, or is under conmon
control with another conmpany; and

(2) For the purpose of determ ning whether an agreenment is a
covered agreement under Sec. 346.2, an " “affiliate'' includes any
conmpany that woul d be under conmon control or merged with another
conmpany on consumrati on of any transacti on pendi ng before a Federal
banki ng agency at the tine--

(i) The parties enter into the agreenent; and

(ii) The NGEP that is a party to the agreenent makes a CRA
conmuni cati on, as described in Sec. 346. 3.

(b) Control. "“Control'' is defined in section 2(a) of the Bank
Hol di ng Conpany Act (12 U.S.C. 1841(a)).

(c) CRA affiliate. A ""CRA affiliate'' of an insured depository
institution is any conpany that is an affiliate of an insured
depository institution to the extent, and only to the extent, that the
activities of the affiliate were considered by the appropriate Federa
banki ng agency when eval uating the CRA performance of the institution
at its nost recent CRA exanmination prior to the agreenent. An insured
depository institution or affiliate also may designate any conmpany as a
CRA affiliate at any time prior to the tine a covered agreenent is
entered into by informng the NGEP that is a party to the agreenment of
such designati on.

(d) CRA public file. ""CRA public file'' means the public file
mai nt ai ned by an insured depository institution and described in 12 CFR
345. 43.

(e) Executive officer. The term  “executive officer'' has the same
meani ng as in Sec. 215.2(e)(1) of the Board of Governors of the Federa
Reserve System s Regulation O (12 CFR 215.2(e)(1)).

(f) Federal banking agency; appropriate Federal banki ng agency. The
terms "~ Federal banking agency'' and " "appropriate Federal banking
agency'' have the sane nmeanings as in section 3 of the Federal Deposit
I nsurance Act (12 U.S.C. 1813).

(g) Fiscal year. (1) The fiscal year for a NGEP that does not have
a fiscal year shall be the cal endar year

(2) Any NGEP, insured depository institution, or affiliate that has
a fiscal year may elect to have the cal endar year be its fiscal year
for purposes of this part.

(h) Insured depository institution. ~“Insured depository
institution'' has the sanme nmeaning as in section 3 of the Federa
Deposit Insurance Act (12 U. S.C. 1813).

(i) NGEP. ""NGEP'' neans a nongovernnental entity or person
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(j) Nongovernnental entity or person--(1) General. A
““nongovernnental entity or person'' is any partnership, association,
trust, joint venture, joint stock conmpany, corporation, linmted
liability corporation, company, firm society, other organization, or
i ndi vi dual
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(2) Exclusions. A nongovernnmental entity or person does not
i ncl ude- -

(i) The United States governnment, a state governnent, a unit of
| ocal government (including a county, city, town, township, parish
vill age, or other general -purpose subdivision of a state) or an Indian
tribe or tribal organization established under Federal, state or Indian
tribal law (including the Departnment of Hawaiian Home Lands), or a
department, agency, or instrumentality of any such entity;

(ii) A federally-chartered public corporation that receives Federa
funds appropriated specifically for that corporation

(iii) An insured depository institution or affiliate of an insured
depository institution; or

(iv) An officer, director, enployee, or representative (acting in
his or her capacity as an officer, director, enployee, or
representative) of an entity listed in paragraphs (h)(2)(i) through
(iii) of this section.

(k) Party. The term  “party''. The authority citation for part 405
continues to read as follows: with respect to a covered agreenment neans
each NGEP and each insured depository institution or affiliate that
entered into the agreenent.

(1) Rel evant supervisory agency. The " “rel evant supervisory
agency'' for a covered agreenent nmeans the appropriate Federal banking
agency for--

(1) Each insured depository institution (or subsidiary thereof)
that is a party to the covered agreenent;

(2) Each insured depository institution (or subsidiary thereof) or
CRA affiliate that makes paynents or | oans or provides services that
are subject to the covered agreenent; and

(3) Any conpany (other than an insured depository institution or
subsidiary thereof) that is a party to the covered agreenment.

(m Term of agreenent. An agreenent that does not have a fixed
term nation date is considered to term nate on the | ast date on which
any party to the agreenent makes any paynment or provides any | oan or
ot her resources under the agreement, unless the rel evant supervisory
agency for the agreenent otherw se notifies each party in witing.

By order of the Board of Directors, Federal Deposit Insurance
Cor por ati on.
Dat ed at Washington, DC, this 21st day of Decenber, 2000.
Robert E. Fel dman,
Executive Secretary.
Depart nent of Treasury
O fice of Thrift Supervision
12 CFR Chapter V
Aut hority and |ssuance
For the reasons set out in the joint preanble, Title 12, Chapter V,
of the Code of Federal Regulations is anended by adding a new part 533
to read as foll ows:

PART 533-- DI SCLOSURE AND REPORTI NG OF CRA- RELATED AGREEMENTS

Sec.
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533.1 Purpose and scope of this part.

533.2 Definition of covered agreenent.

533.3 CRA comuni cati ons.

533. 4 Ful fillment of the CRA

533.5 Rel at ed agreenents considered a single agreenent.
533. 6 Di scl osure of covered agreenents.

533.7 Annual reports.

533.8 Rel ease of information under FO A

533.9 Conpl i ance provi sions.

533. 10 Transition provisions.

533.11 O her definitions and rules of construction used in this

part.

Authority: 12 U S.C. 1462a, 1463, 1464, 1467a, and 183ly.

Sec. 533.1 Purpose and scope of this part.

(a) General. This part inmplenments section 711 of the G amm Leach-
Bliley Act (12 U.S.C 183ly). That section requires any nongovernnenta
entity or person (NGEP), insured depository institution, or affiliate
of an insured depository institution that enters into a covered
agreenment to--

(1) Make the covered agreenent available to the public and the
appropri ate Federal banking agency; and

(2) File an annual report with the appropriate Federal banking
agency concerning the covered agreenment.

(b) Scope of this part. The provisions of this part apply to--

(1) Savings associations and their subsidiaries;

(2) Savings and | oan hol di ng conpani es;

(3) Affiliates of savings associations and savi ngs and | oan hol di ng
conpani es, other than bank hol di ng conpani es, banks, and subsidiaries
of bank hol di ng conpani es and banks; and

(4) NGEPs that enter into covered agreements with any conpany
listed in paragraphs (b)(1) through (b)(3) of this section

(c) Relation to Comunity Reinvestnent Act. This part does not
affect in any way the Conmunity Rei nvestnment Act of 1977 (CRA) (12
U.S. C. 2901 et seq.), OTS's Community Reinvestnent rule (12 CFR Part
563e), or OTS's interpretations or adm nistration of the CRA or
Comunity Rei nvestnent rule.

(d) Exanples. (1) The exanmples in this part are not exclusive.
Conpliance with an exanple, to the extent applicable, constitutes
conpliance with this part.

(2) Exanples in a paragraph illustrate only the issue described in
the paragraph and do not illustrate any other issues that nay arise in
this part.

Sec. 533.2 Definition of covered agreenent.

(a) General definition of covered agreenment. A covered agreenment is
any contract, arrangenent, or understanding that neets all of the
following criteria--

(1) The agreenent is in witing.

(2) The parties to the agreenment include--

(i) One or nore insured depository institutions or affiliates of an
i nsured depository institution; and
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(ii) One or nore NGEPs.

(3) The agreenent provides for the insured depository institution
or any affiliate to--

(i) Provide to one or nmore individuals or entities (whether or not
parties to the agreenment) cash paynents, grants, or other consideration
(except | oans) that have an aggregate value of nore than $10, 000 in any
cal endar year; or

(ii) Make to one or nmore individuals or entities (whether or not
parties to the agreenment) |oans that have an aggregate principal anmount
of nore than $50,000 in any cal endar year

(4) The agreenent is made pursuant to, or in connection with, the
fulfillment of the CRA, as defined in Sec. 533.4 of this part.

(5) The agreenent is with a NGEP that has had a CRA comuni cation
as described in Sec. 533.3 of this part prior to entering into the
agreenent .

(b) Exanples concerning witten arrangenments or understandi ngs. (1)
Exanple 1. A NGEP neets with an insured depository institution and
states that the institution needs to make nmore conmunity devel opnent
i nvestments in the NGEP's comrunity. The NGEP and i nsured depository
institution do not reach an agreenment concerning the community
devel opnent investnents the institution should nmake in the commnity,
and the parties do not reach any rmutual arrangenent or understandi ng.
Two weeks later, the institution unilaterally issues a press rel ease
announcing that it has established a general goal of making $100
mllion of conmunity devel opnent grants in |l ow and
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noder at e-i ncone nei ghbor hoods served by the insured depository
institution over the next 5 years. The NGEP is not identified in the
press release. The press release is not a witten arrangenent or
under st andi ng.

(2) Exanple 2. A NGEP neets with an insured depository institution
and states that the institution needs to offer new | oan prograns in the
NGEP' s comunity. The NGEP and the insured depository institution reach

a rmutual arrangenent or understanding that the institution will provide
additional loans in the NGEP's comunity. The institution tells the
NGEP that it will issue a press release announcing the program Later

the insured depository institution issues a press rel ease announci ng
the | oan program The press rel ease incorporates the key terns of the
under st andi ng reached between the NGEP and the insured depository
institution. The written press release reflects the nmutual arrangenent
or understandi ng of the NGEP and the insured depository institution and
is, therefore, a witten arrangenent or understandi ng.

(3) Exanple 3. An NGEP sends a letter to an insured depository
institution requesting that the institution provide a $15,000 grant to
the NGEP. The insured depository institution responds in witing and
agrees to provide the grant in connection with its annual grant
program The exchange of letters constitutes a witten arrangement or
under st andi ng.

(c) Loan agreenents that are not covered agreenents. A covered
agreenent does not i ncl ude--

(1) Any individual loan that is secured by real estate; or

(2) Any specific contract or conmitnment for a | oan or extension of
credit to an individual, business, farm or other entity, or group of
such individuals or entities, if--

(i) The funds are loaned at rates that are not substantially bel ow
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mar ket rates; and

(ii) The loan application or other |oan docunentation does not
indicate that the borrower intends or is authorized to use the borrowed
funds to make a | oan or extension of credit to one or nore third

parti es.
(d) Exanpl es concerning | oan agreenents. (1) Exanple 1. An insured
depository institution provides an organization with a $1 mllion |oan

that is docunented in witing and is secured by real estate owned or
to- be-acquired by the organi zation. The agreement is an individua
nortgage | oan and is exenpt from coverage under paragraph (c)(1) of
this section, regardless of the interest rate on the |oan or whether
the organization intends or is authorized to re-loan the funds to a
third party.

(2) Exanple 2. An insured depository institution conmrits to provide
a $500,000 line of credit to a small business that is docunented by a
written agreenent. The loan is nmade at rates that are within the range
of rates offered by the institution to simlarly situated snmall
busi nesses in the market and the | oan docunentati on does not indicate
that the small business intends or is authorized to re-lend the
borrowed funds. The agreement is exenpt from coverage under paragraph
(c)(2) of this section.

(3) Exanple 3. An insured depository institution offers small
busi ness | oans that are guaranteed by the Small Business Administration
(SBA). A small business obtains a $75,000 |oan, documented in witing,
fromthe institution under the institution's SBA | oan program The | oan
docunent ati on does not indicate that the borrower intends or is
authorized to re-lend the funds. Although the rate charged on the | oan
is well below that charged by the institution on comrercial |oans, the
rate is within the range of rates that the institution would charge a
simlarly situated small business for a simlar |oan under the SBA | oan
program Accordingly, the loan is not nade at substantially bel ow
mar ket rates and is exenpt from coverage under paragraph (c)(2) of this
section.

(4) Exanple 4. A bank hol ding conpany enters into a witten
agreenent with a community devel opnent organi zation that provides that
i nsured depository institutions owed by the bank hol di ng conmpany wil
make $250 million in small business loans in the comunity over the
next 5 years. The witten agreement is not a specific contract or
conmitment for a |oan or an extension of credit and, thus, is not
exenpt from coverage under paragraph (c)(2) of this section. Each small
busi ness | oan made by the insured depository institution pursuant to
this general commitment woul d, however, be exenmpt from coverage if the
loan is made at rates that are not substantially bel ow market rates and
the | oan documentation does not indicate that the borrower intended or
was aut horized to re-lend the funds.

(e) Agreenents that include exenpt |oan agreenments. |f an agreenent
i ncludes a | oan, extension of credit or |oan conmtnent that, if
docunent ed separately, would be exenpt under paragraph (c) of this
section, the exenpt |oan, extension of credit or | oan comitnent may be
excluded for purposes of determ ning whether the agreement is a covered
agreenent .

(f) Determ ning annual val ue of agreenments that |ack schedul e of
di sbursenments. For purposes of paragraph (a)(3) of this section, a
mul ti-year agreenment that does not include a schedule for the
di sbursement of paynments, grants, |oans or other consideration by the
i nsured depository institution or affiliate, is considered to have a
value in the first year of the agreenment equal to all paynments, grants,
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| oans and ot her consideration to be provided at any tinme under the
agreenent .

Sec. 533.3 CRA communi cati ons.

(a) Definition of CRA comruni cation. A CRA comrunication is any of
the foll ow ng--

(1) Any witten or oral comrent or testinony provided to a Federa
banki ng agency concerning the adequacy of the performance under the CRA
of the insured depository institution, any affiliated insured
depository institution, or any CRA affiliate.

(2) Any witten coment subnmitted to the insured depository
institution that discusses the adequacy of the performance under the
CRA of the institution and rmust be included in the institution's CRA
public file.

(3) Any discussion or other contact with the insured depository
institution or any affiliate about--

(i) Providing (or refraining fromproviding) witten or ora
comments or testinmony to any Federal banki ng agency concerning the
adequacy of the performance under the CRA of the insured depository
institution, any affiliated insured depository institution, or any CRA
affiliate;

(ii) Providing (or refraining fromproviding) witten coments to
the insured depository institution that concern the adequacy of the
institution's performance under the CRA and nmust be included in the
institution's CRA public file; or

(iii) The adequacy of the performance under the CRA of the insured
depository institution, any affiliated insured depository institution
or any CRA affiliate.

(b) Discussions or contacts that are not CRA comruni cations. (1)
Tim ng of contacts with a Federal banking agency. An oral or witten
comuni cation with a Federal banking agency is not a CRA conmuni cati on
if it occurred nore than 3 years before the parties entered into the
agreenent .

(2) Timing of contacts with insured depository institutions and
affiliates. A comrunication with an insured depository institution or
affiliate is not a CRA conmunication if the conmunication occurred--
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(i) More than 3 years before the parties entered into the
agreenent, in the case of any witten comunication

(ii) More than 3 years before the parties entered into the
agreenent, in the case of any oral comrunication in which the NGEP
di scusses providing (or refraining from providing) conments or
testimony to a Federal banking agency or witten comments that nust be
included in the institution's CRA public file in connection with a
request to, or agreenment by, the institution or affiliate to take (or
refrain fromtaking) any action that is in fulfillment of the CRA, or

(iii) Mre than 1 year before the parties entered into the
agreenent, in the case of any other oral conmunication not described in
paragraph (b)(2)(ii).

(3) Know edge of conmunication by insured depository institution or
affiliate. (i) A communication is only a CRA comrunication under
paragraph (a) of this section if the insured depository institution or
its affiliate has know edge of the comunication under paragraph
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(b)(3)(ii) or (b)(3)(iii) of this section

(ii) Communication with insured depository institution or
affiliate. An insured depository institution or affiliate has know edge
of a conmuni cation by the NGEP to the institution or its affiliate
under this paragraph only if one of the follow ng representatives of
the insured depository institution or any affiliate has know edge of
t he communi cati on- -

(A) An enpl oyee who approves, directs, authorizes, or negotiates
the agreenment with the NGEP; or

(B) An enpl oyee designated with responsibility for conpliance with
the CRA or executive officer if the enployee or executive officer knows
that the institution or affiliate is negotiating, intends to negotiate,
or has been informed by the NGEP that it expects to request that the
institution or affiliate negotiate an agreement with the NGEP.

(iii) Other comunications. An insured depository institution or
affiliate is deened to have know edge of--

(A) Any testinony provided to a Federal banking agency at a public
meeti ng or hearing;

(B) Any comment subnitted to a Federal banking agency that is
conveyed in witing by the agency to the insured depository institution
or affiliate; and

(C Any witten coment subnmitted to the insured depository
institution that nmust be and is included in the institution's CRA
public file.

(4) Communi cation where NGEP has know edge. A NGEP has a CRA
comuni cation with an insured depository institution or affiliate only
if any of the follow ng individuals has know edge of the
conmuni cati on- -

(i) Adirector, enployee, or nmenber of the NGEP who approves,
directs, authorizes, or negotiates the agreement with the insured
depository institution or affiliate;

(ii) A person who functions as an executive officer of the NGEP and
who knows that the NGEP is negotiating or intends to negotiate an
agreenent with the insured depository institution or affiliate; or

(iii) Where the NGEP is an individual, the NGEP

(c) Exanples of CRA comrunications--(1) Exanples of actions that
are CRA communi cations. The followi ng are exanpl es of CRA
comuni cati ons. These exanples are not exclusive and assunme that the
comuni cation occurs within the relevant tine period as described in
par agraph (b)(1) or (b)(2) of this section and the appropriate
representatives have know edge of the conmunication as specified in
par agraphs (b)(3) and (b)(4) of this section.

(i) Exanple 1. A NGEP files a witten conment with a Federa
banki ng agency that states than an insured depository institution
successfully addresses the credit needs of its conmunity. The written
coment is in response to a general request fromthe agency for
coments on an application of the insured depository institution to
open a new branch and a copy of the comment is provided to the
institution.

(ii) Exanmple 2. A NGEP neets with an executive officer of an
i nsured depository institution and states that the institution nust
i mprove its CRA performance.

(iii) Exanple 3. A NGEP neets with an executive officer of an
i nsured depository institution and states that the institution needs to
make nore nortgage | oans in | ow and noderate-income nei ghborhoods in
its comunity.

(iv) Exanmple 4. A bank hol ding conpany files an application with a
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Federal banki ng agency to acquire an insured depository institution.
Two weeks later, the NGEP nmeets with an executive officer of the bank
hol di ng conmpany to di scuss the adequacy of the performance under the
CRA of the target insured depository institution. The insured
depository institution was an affiliate of the bank hol ding conpany at
the tinme the NGEP net with the target institution. (See Sec. 533.11(a)
of this part.) Accordingly, the NGEP had a CRA conmuni cation with an
affiliate of the bank hol di ng conpany.

(2) Exanples of actions that are not CRA comruni cations. The
foll owi ng are exanples of actions that are not by thensel ves CRA
comuni cations. These exanpl es are not excl usive.

(i) Exanple 1. A NGEP provides to a Federal banking agency conments
or testinmony concerning an insured depository institution or affiliate
in response to a direct request by the agency for comments or testinony
fromthat NGEP. Direct requests for coments or testinony do not
i nclude a general invitation by a Federal banking agency for conments
or testimony fromthe public in connection with a CRA performance
eval uation of, or application for a deposit facility (as defined in
section 803 of the CRA (12 U.S.C. 2902(3)) by, an insured depository
institution or an application by a conpany to acquire an insured
depository institution.

(ii) Exanmple 2. A NGEP nmakes a statenent concerning an insured
depository institution or affiliate at a widely attended conference or
sem nar regarding a general topic. A public or private neeting, public
heari ng, or other meeting regarding one or nmore specific institutions,
affiliates or transactions involving an application for a deposit
facility is not considered a widely attended conference or sem nar

(iii) Exanple 3. A NGEP, such as a civil rights group, community
group providing housing and other services in |low and noderate-incone
nei ghbor hoods, veterans organi zation, conmunity theater group, or youth
organi zation, sends a fundraising letter to i nsured depository
institutions and to other businesses in its conmmunity. The letter
encourages all businesses in the community to nmeet their obligation to
assist in making the local comunity a better place to Iive and work by
supporting the fundraising efforts of the NGEP

(iv) Exanmple 4. A NGEP di scusses with an insured depository
institution or affiliate whether particular |oans, services,

i nvestments, conmunity devel opnent activities, or other activities are
generally eligible for consideration by a Federal banking agency under
the CRA. The NGEP and insured depository institution or affiliate do
not di scuss the adequacy of the CRA performance of the insured
depository institution or affiliate.

(v) Exanple 5. A NGEP engaged in the sale or purchase of loans in
the secondary narket sends a general offering circular to financial
institutions offering to sell or purchase a portfolio of |oans. An
i nsured depository institution that receives the offering circular
di scusses with the NGEP the types of
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| oans included in the | oan pool, whether such | oans are generally
eligible for consideration under the CRA, and which |loans are nade to
borrowers in the institution's |ocal comunity. The NGEP and insured
depository institution do not discuss the adequacy of the institution's
CRA performance.

(d) Multiparty covered agreenents. (1) A NGEP that is a party to a
covered agreement that involves nultiple NGEPs is not required to
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comply with the requirenments of this part if--

(i) The NGEP has not had a CRA comunication; and

(ii) No representative of the NGEP identified in paragraph (b)(4)
of this section has know edge at the time of the agreenment that another
NGEP that is a party to the agreenent has had a CRA conmuni cati on.

(2) An insured depository institution or affiliate that is a party
to a covered agreenent that involves nultiple insured depository
institutions or affiliates is not required to conply with the
requi renents in Secs. 533.6 and 533.7 if--

(i) No NGEP that is a party to the agreenent has had a CRA
comuni cation concerning the insured depository institution or any
affiliate; and

(ii) No representative of the insured depository institution or any
affiliate identified in paragraph (b)(3) of this section has know edge
at the tinme of the agreenent that an NGEP that is a party to the
agreenent has had a CRA conmuni cati on concerning any other insured
depository institution or affiliate that is a party to the agreenment.

Sec. 533.4 Fulfillment of the CRA

(a) List of factors that are in fulfillment of the CRA. Fulfill nent
of the CRA, for purposes of this part, neans the followi ng |ist of
factors--

(1) Comments to a Federal banking agency or included in CRA public
file. Providing or refraining fromproviding witten or oral coments
or testimony to any Federal banki ng agency concerning the perfornmance
under the CRA of an insured depository institution or CRA affiliate
that is a party to the agreenment or an affiliate of a party to the
agreenent or witten comments that are required to be included in the
CRA public file of any such insured depository institution; or

(2) Activities given favorabl e CRA consideration. Perform ng any of
the following activities if the activity is of the type that is likely
to receive favorabl e consideration by a Federal banking agency in
eval uating the performance under the CRA of the insured depository
institution that is a party to the agreenent or an affiliate of a party
to the agreenent--

(i) Home-purchase, hone-inprovenment, snmall business, small farm
comunity devel opment, and consumer |ending, as described in
Sec. 563e.22 of this chapter, including |oan purchases, | oan
conmitments, and letters of credit;

(ii) Making investnments, deposits, or grants, or acquiring
menber shi p shares, that have as their primary purpose comunity
devel opnent, as described in Sec. 563e.23 of this chapter

(iii) Delivering retail banking services, as described in
Sec. 563.24(d) of this chapter;

(iv) Providing conmunity devel opnent services, as described in
Sec. 563e.24(e) of this chapter

(v) I'n the case of a wholesale or |inited-purpose insured
depository institution, conmunity devel opnent | ending, including
originating and purchasi ng | oans and maki ng | oan conm tnents and
letters of credit, making qualified investnents, or providing comunity
devel opnent services, as described in Sec. 563e.25(c) of this chapter

(vi) In the case of a small insured depository institution, any
| ending or other activity described in Sec. 563e.26(a) of this chapter;
or

(vii) I'n the case of an insured depository institution that is
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eval uated on the basis of a strategic plan, any el enment of the
strategic plan, as described in Sec. 563e.27(f) of this chapter

(b) Agreenents relating to activities of CRA affiliates. An insured
depository institution or affiliate that is a party to a covered
agreenent that concerns any activity described in paragraph (a) of this
section of a CRA affiliate nmust, prior to the time the agreenent is
entered into, notify each NGEP that is a party to the agreenment that
the agreenment concerns a CRA affiliate.

Sec. 533.5 Related agreenents considered a single agreenment.

The followi ng rules nmust be applied in determ ning whether an
agreenent is a covered agreenent under Sec. 533.2 of this part.

(a) Agreenents entered into by same parties. All witten agreenents
to which an insured depository institution or an affiliate of the
i nsured depository institution is a party shall be considered to be a
single agreenment if the agreenments--

(1) Are entered into with the sane NGEP

(2) Were entered into within the same 12-nmonth period; and

(3) Are each in fulfillment of the CRA

(b) Substantively related contracts. All witten contracts to which
an insured depository institution or an affiliate of the insured
depository institution is a party shall be considered to be a single
agreenent, without regard to whether the other parties to the contracts
are the same or whether each such contract is in fulfillnment of the
CRA, if the contracts were negotiated in a coordinated fashion and a
NGEP is a party to each contract.

Sec. 533.6 Disclosure of covered agreenents.

(a) Applicability date. This section applies only to covered
agreenents entered into after November 12, 1999.

(b) Disclosure of covered agreenments to the public. (1) Disclosure
requi red. Each NGEP and each insured depository institution or
affiliate that enters into a covered agreement nust make a copy of the
covered agreenment available to any individual or entity upon request.

(2) Nondi scl osure of confidential and proprietary informtion
permtted. In responding to a request for a covered agreenent from any
i ndi vidual or entity under paragraph (b)(1) of this section, a NGEP
i nsured depository institution, or affiliate may wi thhold from public
di scl osure confidential or proprietary information that the party
bel i eves the rel evant supervisory agency could withhold from di scl osure
under the Freedom of Information Act (5 U S.C. 552 et seq.) (FOA).

(3) Information that nmust be disclosed. Notwithstandi ng paragraph
(b)(2) of this section, a party nust disclose any of the follow ng
information that is contained in a covered agreenent--

(i) The names and addresses of the parties to the agreenent;

(ii) The amount of any paynents, fees, |oans, or other
consideration to be nade or provided by any party to the agreenent;

(iii) Any description of how the funds or other resources provided
under the agreenent are to be used;

(iv) The termof the agreement (if the agreenent establishes a
term; and

(v) Any other information that the rel evant supervi sory agency
deternmines is not properly exenpt from public disclosure.
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(4) Request for review of withheld information. Any individual or
entity may request that the rel evant supervisory agency revi ew whet her
any information in a covered agreement withheld by a party mnust be
di scl osed. Any requests for agency review of withheld information nust
be filed, and will be processed in accordance with, the rel evant
supervi sory agency's rules concerning the availability of
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i nformati on (see part 505 of this chapter and the Departnent of
Treasury's rules (31 CFR part 1)).

(5) Duration of obligation. The obligation to disclose a covered
agreenent to the public termnates 12 nonths after the end of the term
of the agreenent.

(6) Reasonable copy and mailing fees. Each NGEP and each insured
depository institution or affiliate may charge an individual or entity
that requests a copy of a covered agreenent a reasonable fee not to
exceed the cost of copying and mailing the agreenent.

(7) Use of CRA public file by insured depository institution or
affiliate. An insured depository institution and any affiliate of an
i nsured depository institution may fulfill its obligation under this
par agraph (b) by placing a copy of the covered agreenment in the insured
depository institution's CRA public file if the institution nmakes the
agreenent avail able in accordance with the procedures set forth in
Sec. 563e.43 of this chapter

(c) Disclosure by NGEPs of covered agreenents to the rel evant
supervi sory agency. (1) Each NGEP that is a party to a covered
agreenent must provide the following within 30 days of receiving a
request fromthe rel evant supervisory agency--

(i) A conmplete copy of the agreenent; and

(ii) I'n the event the NGEP proposes the w thhol ding of any
i nformati on contained in the agreenent in accordance w th paragraph
(b)(2) of this section, a public version of the agreenent that excludes
such information and an expl anation justifying the exclusions. Any
public version nust include the information described in paragraph
(b)(3) of this section.

(2) The obligation to provide a covered agreenent to the rel evant
supervi sory agency ternm nates 12 nonths after the end of the term of
the covered agreenent.

(d) Disclosure by insured depository institution or affiliate of
covered agreenments to the rel evant supervisory agency. (1) In general
Wthin 60 days of the end of each cal endar quarter, each insured
depository institution and affiliate rmust provi de each rel evant
supervi sory agency with--

(i)(A) A conplete copy of each covered agreenent entered into by
the insured depository institution or affiliate during the cal endar
quarter; and

(B) In the event the institution or affiliate proposes the
wi t hhol di ng of any information contained in the agreement in accordance
wi th paragraph (b)(2) of this section, a public version of the
agreenent that excludes such information (other than any informtion
descri bed in paragraph (b)(3) of this section) and an expl anation
justifying the exclusions; or

(ii) Alist of all covered agreenents entered into by the insured
depository institution or affiliate during the cal endar quarter that
cont ai ns- -

(A) The name and address of each insured depository institution or
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affiliate that is a party to the agreenent;

(B) The name and address of each NGEP that is a party to the
agreenent ;

(C The date the agreement was entered into;

(D) The estimated total value of all paynents, fees, |oans and
ot her consideration to be provided by the institution or any affiliate
of the institution under the agreenent; and

(E) The date the agreement term nates.

(2) Prompt filing of covered agreenents contained in |ist required.
(i) If an insured depository institution or affiliate files a list of
the covered agreenments entered into by the institution or affiliate
pursuant to paragraph (d)(1)(ii) of this section, the institution or
affiliate nmust provide any rel evant supervisory agency a conplete copy
and public version of any covered agreenent referenced in the |ist
within 7 cal endar days of receiving a request fromthe agency for a
copy of the agreenent.

(ii) The obligation of an insured depository institution or
affiliate to provide a covered agreenent to the rel evant supervisory
agency under this paragraph (d)(2) terminates 36 nonths after the end
of the termof the covered agreenent.

(3) Joint filings. In the event that 2 or nore insured depository
institutions or affiliates are parties to a covered agreenent, the
i nsured depository institution(s) and affiliate(s) may jointly file the
docunents required by this paragraph (d) of this section. Any joint
filing must identify the insured depository institution(s) and
affiliate(s) for whomthe filings are bei ng nmade.

Sec. 533.7 Annual reports.

(a) Applicability date. This section applies only to covered
agreenents entered into on or after May 12, 2000.

(b) Annual report required. Each NGEP and each insured depository
institution or affiliate that is a party to a covered agreenent must
file an annual report with each rel evant supervi sory agency concerning
the di sbursenent, receipt, and uses of funds or other resources under
the covered agreenent.

(c) Duration of reporting requirenment. (1) NGEPs. A NGEP nust file
an annual report for a covered agreement for any fiscal year in which
the NGEP receives or uses funds or other resources under the agreenent.

(2) Insured depository institutions and affiliates. An insured
depository institution or affiliate must file an annual report for a
covered agreement for any fiscal year in which the institution or
affiliate--

(i) Provides or receives any paynents, fees, or |oans under the
covered agreenment that mnust be reported under paragraphs (e)(1)(iii)
and (e)(1)(iv) of this section; or

(ii) Has data to report on |oans, investnents, and services
provi ded by a party to the covered agreenent under the covered
agreenent under paragraph (e)(1)(vi) of this section.

(d) Annual reports filed by NGEP. (1) Contents of report. The
annual report filed by a NGEP under this section nust include the
fol | owi ng- -

(i) The name and nmiling address of the NGEP filing the report;

(ii) Information sufficient to identify the covered agreenent for
whi ch the annual report is being filed, such as by providing the nanes
of the parties to the agreenment and the date the agreement was entered
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into or by providing a copy of the agreenent;

(iii) The anmpunt of funds or resources received under the covered
agreenent during the fiscal year; and

(iv) A detailed, item zed list of how the funds or resources
recei ved by the NGEP under the covered agreenment were used during the
fiscal year, including the total amunt used for--

(A) Compensation of officers, directors, and enpl oyees;

(B) Administrative expenses;

(C Travel expenses;

(D) Entertainnent expenses;

(E) Paynment of consulting and professional fees; and

(F) Ot her expenses and uses (specify expense or use).

(2) More detailed reporting of uses of funds or resources
permtted. (i) In general. If a NGEP allocated and used funds received
under a covered agreenent for a specific purpose, the NGEP may fulfill
the requirenments of paragraph (d)(1)(iv) of this section with respect
to such funds by providing--

(A) A brief description of each specific purpose for which the
funds or other resources were used; and

(B) The anopunt of funds or resources used during the fiscal year
for each specific purpose.

(ii) Specific purpose defined. A NGEP allocates and uses funds for
a specific purpose if the NGEP receives and uses the funds for a
purpose that is nore specific and linmted than the categories listed in
par agraph (d)(1)(iv) of this section.
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(3) Use of other reports. The annual report filed by a NGEP may
consi st of or incorporate a report prepared for any other purpose, such
as the Internal Revenue Service Return of Organization Exenpt From
I ncone Tax on Form 990, or any other Internal Revenue Service form
state tax form report to nenbers or sharehol ders, audited or unaudited
financial statements, audit report, or other report, so long as the
annual report filed by the NGEP contains all of the information
required by this paragraph (d).

(4) Consolidated reports permtted. A NGEP that is a party to 2 or
nore covered agreements may file with each rel evant supervisory agency
a single consolidated annual report covering all the covered
agreenents. Any consolidated report must contain all the informtion
required by this paragraph (d). The information reported under
par agraphs (d)(1)(iv) and (d)(2) of this section may be reported on an
aggregate basis for all covered agreenents.

(5) Exanples of annual report requirements for NGEPs

(i) Exanple 1. A NGEP receives an unrestricted grant of $15,000
under a covered agreenent, includes the funds in its genera
operating budget and uses the funds during its fiscal year. The
NGEP' s annual report for the fiscal year must provide the name and
mai | i ng address of the NGEP, information sufficient to identify the
covered agreenent, and state that the NGEP received $15, 000 during
the fiscal year. The report must also indicate the total
expenditures made by the NGEP during the fiscal year for
conpensation, adm nistrative expenses, travel expenses,
entertai nnent expenses, consulting and professional fees, and other
expenses and uses. The NGEP's annual report may provide this
i nformation by submitting an Internal Revenue Service Form 990 t hat
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i ncludes the required information. |If the Internal Revenue Service
Form does not include information for all of the required categories
listed in this part, the NGEP nust report the total expenditures in
the remaining categories either by providing that information
directly or by providing another formor report that includes the
required information.

(ii) Exanple 2. An organi zation receives $15,000 from an insured
depository institution under a covered agreenent and all ocates and
uses the $15,000 during the fiscal year to purchase conputer
equi pnment to support its functions. The organi zation's annual report
must include the nane and address of the organization, information
sufficient to identify the agreement, and a statenent that the
organi zation received $15,000 during the year. In addition, since
the organi zation allocated and used the funds for a specific purpose
that is nore narrow and linmted than the categories of expenses
included in the detailed, item zed list of expenses, the
organi zati on woul d have the option of providing either the total
anount it used during the year for each category of expenses
i ncluded in paragraph (d)(1)(iv) of this section, or a statenent
that it used the $15,000 to purchase conputer equipnment and a brief
description of the equi pnment purchased.

(iii) Exanple 3. A community group receives $50,000 from an
i nsured depository institution under a covered agreenment. During its
fiscal year, the community group specifically allocates and uses
$5,000 of the funds to pay for a particular business trip and uses
the remaining $45, 000 for general operating expenses. The group's
annual report for the fiscal year must include the nane and address
of the group, information sufficient to identify the agreenent, and
a statenment that the group received $50,000. Because the group did
not allocate and use all of the funds for a specific purpose, the
group's annual report nust provide the total amount of funds it used
during the year for each category of expenses included in paragraph
(d)(1)(iv) of this section. The group's annual report also could
state that it used $5,000 for a particular business trip and include
a brief description of the trip.

(iv) Exanmple 4. A community devel opment organi zation is a party
to two separate covered agreenents with two unaffiliated insured
depository institutions. Under each agreenent, the organization
receives $15,000 during its fiscal year and uses the funds to
support its activities during that year. If the organization el ects
to file a consolidated annual report, the consolidated report nust
i dentify the organization and the two covered agreenments, state that
t he organization received $15,000 during the fiscal year under each
agreenent, and provide the total anmpunt that the organization used
during the year for each category of expenses included in paragraph
(d)(1)(iv) of this section.

(e) Annual report filed by insured depository institution or
affiliate--(1) General. The annual report filed by an insured
depository institution or affiliate must include the follow ng--

(i) The name and principal place of business of the insured
depository institution or affiliate filing the report;

(ii) Information sufficient to identify the covered agreenent for
whi ch the annual report is being filed, such as by providing the nanes
of the parties to the agreenment and the date the agreement was entered
into or by providing a copy of the agreenent;

(iii) The aggregate anount of paynments, aggregate amunt of fees,
and aggregate amount of | oans provided by the insured depository
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institution or affiliate under the covered agreenment to any other party
to the agreenent during the fiscal year

(iv) The aggregate ampunt of paynents, aggregate ampunt of fees,
and aggregate amount of |oans received by the insured depository
institution or affiliate under the covered agreenent from any ot her
party to the agreement during the fiscal year

(v) A general description of the terns and conditi ons of any
paynments, fees, or |oans reported under paragraphs (e)(1)(iii) and
(e)(1)(iv) of this section, or, in the event such terns and conditions
are set forth--

(A) In the covered agreenent, a statenment identifying the covered
agreenent and the date the agreenent (or a list identifying the
agreenent) was filed with the rel evant supervisory agency; or

(B) I'n a previous annual report filed by the insured depository
institution or affiliate, a statement identifying the date the report
was filed with the rel evant supervisory agency; and

(vi) The aggregate ampunt and nunber of | oans, aggregate anmount and
nunber of investnments, and aggregate anount of services provided under
the covered agreenment to any individual or entity not a party to the
agreenent - -

(A) By the insured depository institution or affiliate during its
fiscal year; and

(B) By any other party to the agreenment, unless such information is
not known to the insured depository institution or affiliate filing the
report or such information is or will be contained in the annual report
filed by another party under this section.

(2) Consolidated reports permtted. (i) Party to multiple
agreenents. An insured depository institution or affiliate that is a
party to 2 or nore covered agreenents nmay file a single consolidated
annual report with each rel evant supervisory agency concerning all the
covered agreenents.

(ii) Affiliated entities party to the sane agreenment. An insured
depository institution and its affiliates that are parties to the sane
covered agreenment may file a single consolidated annual report relating
to the agreenent with each rel evant supervisory agency for the covered
agreenent .

(iii) Content of report. Any consolidated annual report rmust
contain all the information required by this paragraph (e). The ampunts
and data required to be reported under paragraphs (e)(1)(iv) and
(e)(1)(vi) of this section may be reported on an aggregate basis for
all covered agreements.

(f) Time and place of filing. (1) General. Each party must file its
annual report with each rel evant supervisory agency for the covered
agreenent no later than six nonths follow ng the end of the fiscal year
covered by the report.

(2) Alternative method of fulfilling annual reporting requirenent
for a NGEP. (i) A NGEP may fulfill the filing requirements of this
section by providing the following materials to an insured depository
institution or affiliate that is a party to the agreenent
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no |later than six nmonths followi ng the end of the NGEP's fiscal year--
(A) A copy of the NGEP' s annual report required under paragraph (d)
of this section for the fiscal year; and
(B) Witten instructions that the insured depository institution or
affiliate promptly forward the annual report to the rel evant
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supervi sory agency or agenci es on behalf of the NGEP.

(ii) An insured depository institution or affiliate that receives
an annual report froma NGEP pursuant to paragraph (f)(2)(i) of this
section nmust file the report with the rel evant supervi sory agency or
agenci es on behal f of the NGEP within 30 days.

Sec. 533.8 Release of information under FO A

OrsS will make covered agreenments and annual reports available to
the public in accordance with the Freedom of Information Act (5 U S.C.
552 et seq.), OTS's rules (part 505 of this chapter), and the
Departnent of Treasury's rules (31 CFR part 1). A party to a covered
agreenent may request confidential treatment of proprietary and
confidential information in a covered agreenent or an annual report
under those procedures.

Sec. 533.9 Conpliance provisions.

(a) WIlful failure to conmply with disclosure and reporting
obligations. (1) If OFS determnes that a NGEP has willfully failed to
conply in a material way with Secs. 533.6 or 533.7 of this part, OIS
will notify the NGEP in witing of that determ nation and provide the
NGEP a period of 90 days (or such longer period as OIS finds to be
reasonabl e under the circunstances) to conmply.

(2) If the NGEP does not comply within the time period established
by OTS, the agreenent shall thereafter be unenforceable by that NGEP by
operation of section 48 of the Federal Deposit Insurance Act (12 U S.C
1831y).

(3) OIS may assist any insured depository institution or affiliate
that is a party to a covered agreenment that is unenforceable by a NGEP
by operation of section 48 of the Federal Deposit |nsurance Act (12
U.S.C. 1831y) in identifying a successor to assunme the NGEP' s
responsi bilities under the agreenent.

(b) Diversion of funds. If a court or other body of conpetent
jurisdiction determ nes that funds or resources received under a
covered agreenment have been diverted contrary to the purposes of the
covered agreement for an individual's personal financial gain, OIS may
take either or both of the foll owi ng actions--

(1) Oder the individual to disgorge the diverted funds or
resources received under the agreenent;

(2) Prohibit the individual frombeing a party to any covered
agreenent for a period not to exceed 10 years.

(c) Notice and opportunity to respond. Before making a
determi nati on under paragraph (a)(1) of this section, or taking any
action under paragraph (b) of this section, OIS will provide witten
notice and an opportunity to present information to OTS concerning any
rel evant facts or circunstances relating to the matter

(d) Inadvertent or de minims errors. Inadvertent or de mnims
errors in annual reports or other docunments filed with OIS under
Secs. 533.6 or 533.7 of this part will not subject the reporting party
to any penalty.

(e) Enforcenent of provisions in covered agreenments. No provision
of this part shall be construed as authorizing OIS to enforce the
provi si ons of any covered agreenent.
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Sec. 533.10 Transition provisions.

(a) Disclosure of covered agreenments entered into before the
effective date of this part. The follow ng disclosure requirenents
apply to covered agreenents that were entered into after Novenber 12,
1999, and that term nated before April 1, 2001

(1) Disclosure to the public. Each NGEP and each insured depository
institution or affiliate that was a party to the agreement nust make
the agreenment available to the public under Sec. 533.6 of this part
until at least April 1, 2002.

(2) Disclosure to the rel evant supervisory agency. (i) Each NGEP
that was a party to the agreenent nust nake the agreenment available to
the rel evant supervisory agency under Sec. 533.6 of this part until at
| east April 1, 2002.

(ii) Each insured depository institution or affiliate that was a
party to the agreement nust, by June 30, 2001, provide each rel evant
supervi sory agency either--

(A) A copy of the agreenent under Sec. 533.6(d)(1)(i) of this part;
or

(B) The information described in Sec. 533.6(d)(1)(ii) of this part
for each agreenent.

(b) Filing of annual reports that relate to fiscal years ending on
or before December 31, 2000. In the event that a NGEP, insured
depository institution or affiliate has any information to report under
Sec. 533.7 of this part for a fiscal that ends on or before Decenber
31, 2000, and that concerns a covered agreenent entered into between
May 12, 2000, and Decenber 31, 2000, the annual report for that fisca
year must be provided, no later than June 30, 2001, to--

(1) Each rel evant supervisory agency; or

(2) In the case of a NGEP, to an insured depository institution or
affiliate that is a party to the agreement in accordance with
Sec. 533.7(f)(2) of this part.

Sec. 533.11 Oher definitions and rules of construction used in this
part.

(a) Affiliate. Affiliate nmeans--

(1) Any conpany that controls, is controlled by, or is under conmon
control with another conmpany; and

(2) For the purpose of determ ning whether an agreenent is a
covered agreement under Sec. 533.2, an affiliate includes any conpany
that woul d be under conmmon control or merged with another conpany on
consunmati on of any transaction pendi ng before a Federal banki ng agency
at the tine--

(i) The parties enter into the agreenent; and

(ii) The NGEP that is a party to the agreenent makes a CRA
comuni cation, as described in Sec. 533.3 of this part.

(b) Control. Control is defined in section 2(a) of the Bank Hol di ng
Conmpany Act (12 U.S.C. 1841(a)).

(c) CRA affiliate. A CRA affiliate of an insured depository
institution is any conpany that is an affiliate of an insured
depository institution to the extent, and only to the extent, that the
activities of the affiliate were considered by the appropriate Federa
banki ng agency when eval uating the CRA performance of the institution
at its nost recent CRA exanmination prior to the agreenent. An insured
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depository institution or affiliate also may designate any conmpany as a
CRA affiliate at any time prior to the tinme a covered agreenent is
entered into by informng the NGEP that is a party to the agreement of
such designati on.

(d) CRA public file. CRA public file means the public file
mai nt ai ned by an insured depository institution and described in
Sec. 563.43 of this chapter

(e) Executive officer. The term executive officer has the same
meaning as in Sec. 215.2(e)(1) of the Board of Governors of the Federa
Reserve's Regulation O (12 CFR 215.2(e)(1)). In applying this
definition under this part, the term savings association shall be used
in place of the term bank.

(f) Federal banking agency; appropriate Federal banki ng agency. The
ternms Federal banking agency and appropri ate Federal banki ng agency
have the sane nmeanings as in section 3 of the Federal Deposit |nsurance
Act (12 U.S.C. 1813).

[[ Page 2113]]

(g) Fiscal year. (1) The fiscal year for a NGEP that does not have
a fiscal year shall be the cal endar year

(2) Any NGEP, insured depository institution, or affiliate that has
a fiscal year may elect to have the cal endar year be its fiscal year
for purposes of this part.

(h) Insured depository institution. Insured depository institution
has the same neaning as in section 3 of the Federal Deposit |nsurance
Act (12 U.S.C. 1813).

(i) Nongovernnental entity or person or NGEP--(1) General. A
nongover nnental entity or person or NGEP is any partnership,
association, trust, joint venture, joint stock conpany, corporation,
limted liability corporation, company, firm society, other
organi zation, or individual

(2) Exclusions. A nongovernnmental entity or person does not
i ncl ude- -

(i) The United States governnment, a state governnent, a unit of
| ocal government (including a county, city, town, township, parish
vill age, or other general -purpose subdivision of a state) or an Indian
tribe or tribal organization established under Federal, state or Indian
tribal law (including the Departnment of Hawaiian Home Lands), or a
department, agency, or instrumentality of any such entity;

(ii) A federally-chartered public corporation that receives Federa
funds appropriated specifically for that corporation

(iii) An insured depository institution or affiliate of an insured
depository institution; or

(iv) An officer, director, enployee, or representative (acting in
his or her capacity as an officer, director, enployee, or
representative) of an entity listed in paragraphs (i)(2)(i),
(i)(2)(ii), or (i)(2)(iii) of this section

(j) Party. The termparty with respect to a covered agreenent means
each NGEP and each insured depository institution or affiliate that
entered into the agreenent.

(k) Rel evant supervisory agency. The rel evant supervi sory agency
for a covered agreenment means the appropriate Federal banking agency
for--

(1) Each insured depository institution (or subsidiary thereof)
that is a party to the covered agreenent;

(2) Each insured depository institution (or subsidiary thereof) or
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CRA affiliate that makes paynents or |oans or provides services that
are subject to the covered agreenent; and

(3) Any conpany (other than an insured depository institution or
subsidiary thereof) that is a party to the covered agreenment.

(I') Term of agreenent. An agreenent that does not have a fixed
term nation date is considered to term nate on the | ast date on which
any party to the agreenent makes any paynment or provides any |oan or
ot her resources under the agreement, unless the rel evant supervisory
agency for the agreenent otherw se notifies each party in witing.

Dat ed: Decenber 20, 2000.

By the Office of Thrift Supervision.
El l en Sei dman,
Di rector.
[FR Doc. 01-3 Filed 1-9-01; 8:45 am
Bl LLI NG CODE 4810-33-U; 6210-01-U; 6714-01-U; 6720-01-U
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