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Dear FDIC Board:

We, the undersigned attorneys general for New York, California, Colorado,
Connecticut, Delaware, the District of Columbia, Illinois, Maine, Maryland, Massachusetts,
Michigan, Minnesota, Nevada, New Jersey, Oregon, Pennsylvania, and Vermont (collectively, the
“State AGs”) write in measured support of the Federal Deposit Insurance Corporation’s (“FDIC”)
proposed rule concerning recordkeeping for custodial accounts,' and to urge the FDIC and other
federal banking regulators to review with skepticism and enhanced supervision the rapidly
growing practice of state and federally chartered banks partnering with nonbank entities that offer
banking-like products and services directly to consumers.

The fallout from the Synapse bankruptcy and the decision by Evolve Bank and
Trust (“Evolve”)—referred to in the Proposed Rule as an unidentified “IDI”—to freeze deposits
in Evolve accounts has been nothing short of a calamity for individual consumers. Tens of millions
of dollars belonging to tens of thousands of consumers have been locked up for months, unjustly
denying many individual consumers access to wages, income, or benefits.> And the lack of
adequate and reliable records that reflect which funds deposited into Evolve accounts by a variety
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of nonbank entities who offer direct-to-consumer banking and banking-like products belong to
which consumers has prevented the FDIC or any other federal banking regulator from stepping
into the void and providing interim relief to suffering individuals.?

The State AGs have serious doubts that the bank partnership model is beneficial to
consumers. These concerns are amplified by the State AGs’ experiences with noncompliance by
nonbank partners who have contractually agreed to assume responsibility for banks’ obligations
under state or federal consumer protection laws. For example, one State AG investigation revealed
that thousands of consumers’ bank accounts were illegally restrained and tens of thousands of
dollars were illegally removed after a bank contractually transferred responsibility for handling
exemptions from debt collection to its nonbank partner.* Other publicly reported matters include
partnerships that promoted predatory loans promising consumers that they could make “$5,000 a
month while sitting on your toilet”® and multiple banks entering into consent orders with the FDIC
for their repeated failures to appropriately manage risks related to bank partnerships.® These and
other experiences raise serious questions about nonbanks’ ability to properly ensure compliance
with the state and federal consumer protections to which their bank partners are subject. And the
State AGs also are aware from their own investigations that it is not at all uncommon for the
nonbank partners—which are often relatively small technology companies that have little-to-no
experience with compliance and oversight, financial regulations, or customer service beyond in-
app communication—to farm out obligations such as complaint intake or dispute resolution to
other third parties, meaning that banks’ core responsibilities in these areas are not merely one but
two steps removed from oversight by the FDIC and other regulators.

Even more troubling is the practice of certain banks that attract consumer deposits
or engage in consumer lending primarily through nonbank partners to enter into partnerships for
the primary purpose of evading state consumer protection laws by “renting” bank charters and
their associated exemptions from those state consumer protections.” While the FDIC has publicly
stated that these arrangements cannot evade state consumer protections, the broad interpretation
of interest when asserting federal preemption by the FDIC and other federal banking authorities®
effectively allows such partnerships to sidestep many state consumer protections by linking those
protections to the concept of interest. Several state regulators have had success addressing these
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evasions directly through enforcement actions against nonbank partners.” But until the FDIC and
other federal banking regulators prohibit or restrict the banks that they supervise from facilitating
these evasive tactics, consumers will continue to have illegal products pushed on them by
nonbanks sheltering under bank charters that they do not hold.

The above is beyond the scope of the Proposed Rule. Thus, without intending to
limit or cabin the serious concerns with bank partnerships expressed above, the State AGs write to
support the FDIC’s Proposed Rule to strengthen recordkeeping by requiring banks who hold
deposits on behalf of nonbank partners to maintain uniform and reliable records of the beneficial
ownership of those deposits, including by individual consumers,'® and to develop internal controls
to ensure the accuracy and reliability of those records,!' as a minimum first step to ensuring
compliance by banks and their nonbank partners with state and federal consumer protections.

However, while supportive of the end goal of enhanced consumer protection
embodied by the Proposed Rule, the State AG’s also are concerned that the Proposed Rule permits
banks to rely on their nonbank partners to satisfy the new recordkeeping requirements.'> Under
this carveout, nonbanks—who are not chartered financial institutions and are not in the State AGs’
experience generally subject to routine, “boots on the ground” supervision—can remain
responsible for developing and implementing “appropriate internal controls” to ensure accurate
deposit records, subject to an annual review by an independent third party.'* The State AGs believe
it is inadvisable to permit nonbank partners to assume the central responsibilities for recordkeeping
and compliance with a Proposed Rule, merely subject to an annual review, when the genesis for
the Proposed Rule was the utter failure to maintain accurate records by a nonbank partner in the
first place.!* Indeed, a few months before issuing the Proposed Rule, the FDIC issued a joint
statement with the Federal Reserve and the Office of the Comptroller of the Currency highlighting
“potential risks related to arrangements between banks and third parties to deliver bank deposit
products and services to end users.”!® In addition to rightly acknowledging that such partnerships
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pose risks to banks’ ability to achieve compliance goals, to manage risks in ways that protect
consumers, and to avoid conflicts of interest, the Joint Statement highlights that bank partnerships
frequently result in a “lack of sufficient access by a bank to the deposit and transaction system of
record and other crucial information and data” that is maintained by the nonbank partner.'®

The concerns expressed by the FDIC and its federal partners in the Joint Statement
are shared by the State AGs. Multiple ongoing investigations by the State AGs have revealed that
banks who partner with nonbank entities and rely on those nonbanks to maintain key records and
other data often have virtually no insight into the facts on the ground related to their nonbank
partners’ operations. During investigations, the State AGs have asked for records, summaries, or
data related to key banking functions and have been told that such information was not readily
available to the banks. Examples include a bank holding no transaction-level data when the bank
purports to be the “true lender” on loans and a bank’s failure to possess actual copies of account
restraints, garnishments, or levies directed at its consumers’ deposit accounts. The State AGs are
skeptical, to say the least, that these deficiencies will be cured by an annual inspection.

The State AGs recognize that the FDIC has expressed concern with the recent,
substantial rise of bank partnerships that result in core bank functions being performed by nonbank
entities, including through issuance of the Joint Statement.'” For example, and for very good
reasons, the FDIC remains appropriately skeptical of industrial loan company applications that
would provide nonbank entities with ready means to avoid state lending laws entirely while also
skirting oversight by the Federal Reserve.'® And the State AGs applaud both the previously
referenced consent orders targeting multiple problematic bank partnership practices, as well as the
FDIC’s downgrade to the performance rating of one of its regulated banks for unfair or deceptive
practices that it engaged in while partnering with a nonbank entity to aggressively push absurdly
expensive consumer loans that routinely carried APRs in excess of 100%."

However, the State AGs remain highly skeptical as to whether the bank partnership
model is a positive one for consumers. The State AGs note with concern recent court filings
describing investigations by a nonbank whose customers lost access to more than $100 million
that indicate that Synapse and Evolve conspired to misappropriate tens of millions in consumer
deposits.?’ This raises obvious concerns about the financial incentives in bank partnerships. But
more to the point: Should these assertions prove true and Evolve be implicated in misappropriation
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of consumer funds in concert with or facilitated by Synapse, it is not at all clear that the Proposed
Rule would have prevented any of the harms that the FDIC cites to justify it in the first place.

For all of the above reasons, the State AGs generally support the Proposed Rule but
respectfully comment that the final rule should eliminate banks’ ability to assign primary
responsibility for recordkeeping and controls to their nonbank partners. The State AGs further urge
the FDIC and federal banking regulators to prohibit their regulated banks from engaging in
partnership with nonbank entities to evade state consumer protection laws through preemption,
and to otherwise restrict or—at minimum—engage in enhanced supervision of all banks that attract
consumer deposits predominantly through partnerships with nonbank entities.

Respectfully submitted,
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