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“Washington Mutual,” however, occurred prior to WMB’s receivership. Thus, to the extent
Plaintiffs claims for liability relate to pre-receivership action or inaction by WMB, any such
claims (a) are barred by the Financial Institutions Reform, Recovery, and Enforcement Act of
1989, 12 U.S.C. § 1821(d)(3) (13) (“FIRREA™); and (b) in any event were not assumed by
JPMC under the Agreement.

JPMC is not aware of any claim filed by Plaintiffs in the FDIC receivership by
the December 30, 2008 claims bar date, as required by FIRREA. As you know, if Plaintiffs
did not file a claim in the FDIC receivership by the claims bar date, then any claim they may
seek to assert against either the FDIC or JPMC based on conduct by WMB or its subsidiaries
prior to the receivership is statutorily barred for failure to exhaust the administrative claims
process mandated by FIRREA. FIRREA’s statutory bar would apply equally to any
unexhausted claims that Plaintiffs might assert against either the FDIC or JPMC. If your
records show that Plaintiffs did not file timely proofs of claims, we request that you
immediately inform them that any claims against either the FDIC or JP
conduct of WMB are barred

In the event Plaintiffs did submit a timely claim in the WMB receivership for
any claims relating to pre-receivership conduct of WMB (we would appreciate receiving
copies if any were filed), we note that at the time of WMB’s closure, its books and records
showed no such liabilities. (If you disagree, please identify where on WMB’s books and
records such liabilities were reflected.) As you know, the liabilities assumed by JPMC were
limited to those on WMB’s “Books and Records,” with a “Book Value,” when WMB was
closed. JPMC did not assume any WMB liabilities that did not have a book value on WMB’s
books and records at the time WMB was placed into receivership, nor did it assume, for those
liabilities on WMB’s books and records, liability for any amounts in excess of such book
value. Thus, any liability for conduct that precedes WMB’s closure remains with the FDIC.

JPMC is advising you that the liabilities it incurs in connection with these
claims to the extent that such liabilities derive from the actions of WMB, including the costs
and expenses incurred in defending against the claims to this extent, are subject to
indemnification by the FDIC pursuant to Section 12.1 of the Agreement. We understand the
FDIC Receiver consents to our defending and, if we deem it to be prudent, settling such
claims to this extent. As you know, and as the FDIC has acknowledged in court, if the FDIC
disclaims responsibility for any liabilities that may arise in connection with these actions and
instead asserts that Section 12 of the Agreement does not apply to any such liabilities, then the
FDIC may not purport to exercise its rights to direct the defense of these actions or determine
whether to settle them.








