
44622 Federal Register / Vol. 64, No. 157 / Monday, August 16, 1999 / Proposed Rules

collecting, where the purpose of collecting
the information is to provide it to a creditor
that is subject to the Home Mortgage
Disclosure Act or another federal or state
statute or regulation requiring data
collection.¿

ø5(d)¿ fl5(c)fi Other limitations on
information requests.

Paragraph ø5(d)(1)¿ fl5(c)(1)fi
1. Indirect disclosure of prohibited

information. The fact that certain credit-
related information may indirectly disclose
marital status does not bar a creditor from
seeking such information. For example, the
creditor may ask about:

ø•¿fli.fi The applicant’s obligation to pay
alimony, child support, or separate
maintenance.

ø•¿flii.fi The source of income to be used
as the basis for repaying the credit requested,
which could disclose that it is the income of
a spouse.

ø•¿fliii.fi Whether any obligation
disclosed by the applicant has a co-obligor,
which could disclose that the co-obligor is a
spouse or former spouse.

ø•¿fliv.fi The ownership of assets, which
could disclose the interest of a spouse.

Paragraph ø5(d)(2)¿ fl5(c)(2)fi
1. Disclosure about income. The sample

application forms in appendix B to the
regulation illustrate how a creditor may
inform an applicant of the right not to
disclose alimony, child support, or separate
maintenance income.

2. General inquiry about source of income.
Since a general inquiry about the source of
income may lead an applicant to disclose
alimony, child support, or separate
maintenance, a creditor may not make such
an inquiry on an application form without
prefacing the request with the disclosure
required by this paragraph.

3. Specific inquiry about sources of
income. A creditor need not give the
disclosure if the inquiry about income is
specific and worded in a way that is unlikely
to lead the applicant to disclose the fact that
income is derived from alimony, child
support, or separate maintenance payments.
For example, an application form that asks
about specific types of income such as salary,
wages, or investment income need not
include the disclosure.

ø5(e) Written applications.
1. Requirement for written applications.

The requirement of written applications for
certain types of dwelling-related loans is
intended to assist the federal supervisory
agencies in monitoring compliance with the
ECOA and the Fair Housing Act. Model
application forms are provided in appendix
B to the regulation, although use of a printed
form of any kind is not required. A creditor
will satisfy the requirement by writing down
the information that it normally considers in
making a credit decision. The creditor may
complete the application on behalf of an
applicant and need not require the applicant
to sign the application.

2. Telephone applications. A creditor that
accepts applications by telephone for
dwelling-related credit covered by § 202.13
can meet the requirements for written
applications by writing down pertinent
information that is provided by the
applicant(s).

3. Computerized entry. Information entered
directly into and retained by a computerized
system qualifies as a written application
under this paragraph. (See the commentary to
section 202.13(b), Applications through
electronic media and Applications through
video.)α

Section 202.5a—Rules on Providing
Appraisal Reports

5a(a) Providing appraisals.
1. Coverage. This section covers

applications for credit to be secured by a lien
on a dwelling, as that term is defined in
§ 202.5a(c), whether the credit is for a
business purpose (for example, a loan to start
a business) or a consumer purpose (for
example, a loan to finance a child’s
education).

2. Renewals. If an applicant requests that
a creditor renew an existing extension of
credit, and the creditor obtains a new
appraisal report to evaluate the request, this
section applies. This section does not apply
to a renewal request if the creditor uses the
appraisal report previously obtained in
connection with the decision to grant credit.

5a(a)(2)(i) Notice.
1. Multiple applicants. When an

application that is subject to this section
involves more than one applicant, the notice
about the appraisal report need only be given
to one applicant, but it must be given to the
primary applicant where one is readily
apparent.

5a(a)(2)(ii) Delivery.
1. Reimbursement. Creditors may charge

for photocopy and postage costs incurred in
providing a copy of the appraisal report,
unless prohibited by state or other law. If the
consumer has already paid for the report—for
example, as part of an application fee—the
creditor may not require additional fees for
the appraisal (other than photocopy and
postage costs).

5a(c) Definitions.
1. Appraisal reports. Examples of appraisal

reports are:
i. A report prepared by an appraiser

(whether or not licensed or certified),
including written comments and other
documents submitted to the creditor in
support of the appraiser’s estimate or opinion
of value.

ii. A document prepared by the creditor’s
staff which assigns value to the property, if
a third-party appraisal report has not been
used.

iii. An internal review document reflecting
that the creditor’s valuation is different from
a valuation in a third party’s appraisal report
(or different from valuations that are publicly
available or valuations such as
manufacturers’ invoices for mobile homes).

2. Other reports. The term ‘‘appraisal
report’’ does not cover all documents relating
to the value of the applicant’s property.
Examples of reports not covered are:

i. Internal documents, if a third-party
appraisal report was used to establish the
value of the property.

ii. Governmental agency statements of
appraised value.

iii. Valuations lists that are publicly
available (such as published sales prices or
mortgage amounts, tax assessments, and

retail price ranges) and valuations such as
manufacturers’ invoices for mobile homes.

Section 202.6—Rules Concerning Evaluation
of Applications

6(a) General rule concerning use of
information.

1. General. When evaluating an application
for credit, a creditor generally may consider
any information obtained. However, a
creditor may not consider in its evaluation of
creditworthiness any information that it is
barred by § 202.5 from obtaining.

2. Effects test. The effects test is a judicial
doctrine that was developed in a series of
employment cases decided by the Supreme
Court under Title VII of the Civil Rights Act
of 1964 (42 U.S.C. 2000e flet seq.fi øet
seq.¿), and the burdens of proof for such
employment cases were codified by Congress
in the Civil Rights Act of 1991 (42 U.S.C.
2000e–2). Congressional intent that this
doctrine apply to the credit area is
documented in the Senate Report that
accompanied H.R. 6516, No. 94–589, pp. 4–
5; and in the House Report that accompanied
H.R. 6516, No. 94–210, p. 5. The act and
regulation may prohibit a creditor practice
that is discriminatory in effect because it has
a disproportionately negative impact on a
prohibited basis, even though the creditor
has no intent to discriminate and the practice
appears neutral on its face, unless the
creditor practice meets a legitimate business
need that cannot reasonably be achieved as
well by means that are less disparate in their
impact. For example, requiring that
applicants have incomes in excess of a
certain amount to qualify for an overdraft
line of credit could mean that women and
minority applicants will be rejected at a
higher rate than men and non-minority
applicants. If there is a demonstrable
relationship between the income requirement
and creditworthiness for the level of credit
involved, however, use of the income
standard would likely be permissible.

6(b) Specific rules concerning use of
information.

Paragraph 6(b)(1)
ø1. Prohibited basis—marital status. A

creditor may not use marital status as a basis
for determining the applicant’s
creditworthiness. However, a creditor may
consider an applicant’s marital status for the
purpose of ascertaining the creditor’s rights
and remedies applicable to the particular
extension of credit. For example, in a secured
transaction involving real property, a creditor
could take into account whether state law
gives the applicant’s spouse an interest in the
property being offered as collateral. Except to
the extent necessary to determine rights and
remedies for a specific credit transaction, a
creditor that offers joint credit may not take
the applicants’ marital status into account in
credit evaluations. Because it is unlawful for
creditors to take marital status into account,
creditors are barred from applying different
standards in evaluating married and
unmarried applicants. In making credit
decisions, creditors may not treat joint
applicants differently based on the existence,
the absence, or the likelihood of a marital
relationship between the parties.

2¿ fl1fi. Prohibited basis—special
purpose credit. In a special purpose credit
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program, a creditor may consider a
prohibited basis to determine whether the
applicant possesses a characteristic needed
for eligibility. (See § 202.8.)

Paragraph 6(b)(2)
1. Favoring the elderly. Any system of

evaluating creditworthiness may favor a
credit applicant who is age 62 or older. A
credit program that offers more favorable
credit terms to applicants age 62 or older is
also permissible; a program that offers more
favorable credit terms to applicants at an age
lower than 62 is permissible only if it meets
the special-purpose credit requirements of
§ 202.8.

2. Consideration of age in a credit scoring
system. Age may be taken directly into
account in a credit scoring system that is
‘‘demonstrably and statistically sound,’’ as
defined in § 202.2(p), with one limitation:
applicants flagefi 62 years or older must be
treated at least as favorably as applicants who
are under flagefi 62. If age is scored by
assigning points to an applicant’s age
category, elderly applicants must receive the
same or a greater number of points as the
most favored class of nonelderly applicants.

i. Age-split scorecards. A creditor may
segment the population into scorecards based
on the age of an applicant. In such a system,
one card covers a narrow age range (for
example, applicants in their twenties or
younger) who are evaluated under attributes
predictive for that age group. A second card
covers all other applicants who are evaluated
under the attributes predictive for that broad
class. When a system uses a card covering a
wide age range that encompasses elderly
applicants, the credit scoring system does not
score age. Thus, the system does not raise the
issue of assigning a negative factor or value
to the age of elderly applicants. But if a
system segments the population by age into
multiple scorecards, and includes elderly
applicants in a narrower age range, the credit
scoring system does score age. To comply
with the act and regulation in such a case,
the creditor must ensure that the system does
not assign a negative factor or value to the
age of elderly applicants as a class.

3. Consideration of age in a judgmental
system. In a judgmental system, defined in
§ 202.2(t), a creditor may not fldecide
whether or not to extend credit or set the
terms and conditions of credit based on age
or information related exclusively to age. Age
or age-related information may be considered
only in evaluating other ‘‘pertinent elements
of creditworthiness’’ that are drawn from the
particular facts and circumstances
concerning the applicant.fi øtake age
directly into account in any aspect of the
credit transaction.¿ For example, øthe¿
flafi creditor may not reject an application
or terminate an account because the
applicant is 60 years old. But a creditor that
uses a judgmental system may relate the
applicant’s age to other information about the
applicant that the creditor considers in
evaluating creditworthiness. øFor example:¿
flAs the following examples illustrate, the
evaluation must be made in an
individualized, case-by-case manner:fi

ø•¿fli.fi A creditor may consider the
applicant’s occupation and length of time to
retirement to ascertain whether the

applicant’s income (including retirement
income) will support the extension of credit
to its maturity.

ø•¿flii.fi A creditor may consider the
adequacy of any security offered when the
term of the credit extension exceeds the life
expectancy of the applicant and the cost of
realizing on the collateral could exceed the
applicant’s equity. (An elderly applicant
might not qualify for a 5 percent down, 30-
year mortgage loan but might qualify with a
larger downpayment or a shorter loan
maturity.)

ø•¿fliii.fi A creditor may consider the
applicant’s age to assess the significance of
the length of the applicant’s employment (a
young applicant may have just entered the
job market) or length of time at an address
(an elderly applicant may recently have
retired and moved from a long-term
residence).

øAs the examples above illustrate, the
evaluation must be made in an
individualized, case-by-case manner; and it
is impermissible for a creditor, in deciding
whether to extend credit or in setting the
terms and conditions, to base its decision on
age or information related exclusively to age.
Age or age-related information may be
considered only in evaluating other
‘‘pertinent elements of creditworthiness’’ that
are drawn from the particular facts and
circumstances concerning the applicant.¿

4. Consideration of age in a reverse
mortgage. A reverse mortgage is a home-
secured loan in which the borrower receives
payments from the creditor, and does not
become obligated to repay these amounts
(other than in the case of default) until the
borrower dies, moves permanently from the
homefl,fi or transfers title to the home, or
upon a specified maturity date.
Disbursements to the borrower under a
reverse mortgage typically are determined by
considering the value of the borrower’s
home, the current interest rate, and the
borrower’s life expectancy. A reverse
mortgage program that requires borrowers to
be age 62 or older is permissible under
§ 202.6(b)(2)(iv). In addition, under
§ 202.6(b)(2)(iii), a creditor may consider a
borrower’s age to evaluate a pertinent
element of creditworthiness, such as the
amount of the credit or monthly payments
that the borrower will receive, or the
estimated repayment date.

5. Consideration of age in a combined
system. A creditor using a credit scoring
system that qualifies as ‘‘empirically
derived’’ under § 202.2(p) may consider other
factors (such as flafi credit report or the
applicant’s cash flow) on a judgmental basis.
Doing so will not negate the classification of
the credit scoring component of the
combined system as ‘‘demonstrably and
statistically sound.’’ While age could be used
in the credit scoring portion, however, in the
judgmental portion age may not be
considered directly. It may be used only for
the purpose of determining a ‘‘pertinent
element of creditworthiness.’’ (See comment
6(b)(2)–3.)

6. Consideration of public assistance.
When considering income derived from a
public assistance program, a creditor may
take into account, for example:

ø•¿fli.fi The length of time an applicant
will likely remain eligible to receive such
income.

ø•¿flii.fi Whether the applicant will
continue to qualify for benefits based on the
status of the applicant’s dependents (such as
øAid to Families with Dependent Children¿
flTemporary Aid to Needy Familiesfi or
Social Security payments to a minor).

ø•¿fliii.fi Whether the creditor can attach
or garnish the income to assure payment of
the debt in the event of default.

Paragraph 6(b)(5)
1. Consideration of an individual

applicant. A creditor must evaluate income
derived from part-time employment,
alimony, child support, separate
maintenance, retirement benefits, or public
assistance ø(all referred to as ‘‘protected
income’’)¿ on an individual basis, not on the
basis of aggregate statistics, and must assess
its reliability or unreliability by analyzing the
applicant’s actual circumstances, not by
analyzing statistical measures derived from a
group.

2. Payments consistently made. In
determining the likelihood of consistent
payments of alimony, child support, or
separate maintenance, a creditor may
consider factors such as whether payments
are received pursuant to a written agreement
or court decree; the length of time that the
payments have been received; whether the
payments are regularly received by the
applicant; the availability of court or other
procedures to compel payment; and the
creditworthiness of the payor, including the
credit history of the payor when it is
available to the creditor.

3. Consideration of income. fli.fi A
creditor need not consider income at all in
evaluating creditworthiness. If a creditor
does consider income, there are several
acceptable methods, whether in a credit
scoring or a judgmental system:

ø•¿flA.fi A creditor may score or take
into account the total sum of all income
stated by the applicant without taking steps
to evaluate the income.

ø•¿flB.fi A creditor may evaluate each
component of the applicant’s income, and
then score or take into account reliable
income separately from income that is not
reliable, or the creditor may disregard that
portion of income that is not reliable before
aggregating it with reliable income.

ø•¿flC.fi A creditor that does not
evaluate all income components for
reliability must treat as reliable any
component of protected income that is not
evaluated.

flii.fi In considering the separate
components of an applicant’s income, the
creditor may not automatically discount or
exclude from consideration any protected
income. Any discounting or exclusion must
be based on the applicant’s actual
circumstances.

4. Part-time employment, sources of
income. A creditor may score or take into
account the fact that an individual applicant
has more than one source of earned income—
a full-time and a part-time job or two part-
time jobs. A creditor may also score or treat
earned income from a secondary source
differently than earned income from a
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primary source. øHowever, the¿ flThefi
creditor fl, however,fi may not score or
otherwise take into account the number of
sources for øprotected¿ incomeø—for
example,¿ flsuch asfi retirement income,
Social Security, flSupplemental Security
Income, andfi alimony. Nor may the creditor
treat negatively the fact that an applicant’s
only earned income is derived from fl, for
example,fi a part-time job.

Paragraph 6(b)(6)
1. Types of credit references. A creditor

may restrict the types of credit history and
credit references that it will consider,
provided that the restrictions are applied to
all credit applicants without regard to sex,
marital status, or any other prohibited basis.
However, on the applicant’s request, a
creditor must consider credit information not
reported through a credit bureau when the
information relates to the same types of
credit references and history that the creditor
would consider if reported through a credit
bureau.

Paragraph 6(b)(7)
1. National origin—immigration status.

The applicant’s immigration status and ties
to the community (such as employment and
continued residence in the area) could have
a bearing on a creditor’s ability to obtain
repayment. Accordingly, the creditor may
consider and differentiate, for example,
between a noncitizen who is a long-time
resident with permanent resident status and
a noncitizen who is temporarily in this
country on a student visa.

2. National origin—citizenship. Under the
regulationfl,fi a denial of credit on the
ground that an applicant is not a United
States citizen is not per se discrimination
based on national origin.

flParagraph 6(b)(8)
1. Prohibited basis—marital status. A

creditor may consider an applicant’s or joint
applicant’s marital status for the purpose of
ascertaining the creditor’s rights and
remedies applicable to the particular
extension of credit. For example, in a secured
transaction involving real property, a creditor
could take into account whether state law
gives the applicant’s spouse an interest in the
property being offered as collateral.fi

Section 202.7—Rules Concerning Extensions
of Credit

7(a) Individual accounts.
1. Open-end credit—authorized user. A

creditor may not require a creditworthy
applicant seeking an individual credit
account to provide additional signatures.
However, the creditor may condition the
designation of an authorized user by the
account holder on the authorized user’s
becoming contractually liable for the
account, as long as the creditor does not
differentiate on any prohibited basis in
imposing this requirement.

2. Open-end credit—choice of authorized
user. A creditor that permits an account
holder to designate an authorized user may
not restrict this designation on a prohibited
basis. For example, if the creditor allows the
designation of spouses as authorized users,
the creditor may not refuse to accept a
nonspouse as an authorized user.

3. Overdraft authority on transaction
accounts. If a transaction account (such as a

checking account or NOW account) includes
an overdraft line of credit, the creditor may
require that all persons authorized to draw
on the transaction account assume liability
for any overdraft.

7(b) Designation of name.
1. Single name on account. A creditor may

require that joint applicants on an account
designate a single name for purposes of
administering the account and that a single
name be embossed on any credit card(s)
issued on the account. But the creditor may
not require that the name be the husband’s
name. (See § 202.10 for flrulesfi ørule¿
governing the furnishing of credit history on
accounts held by spouses.)

7(c) Action concerning existing open-end
accounts.

Paragraph 7(c)(1)
1. Termination coincidental with marital

status change. When an account holder’s
marital status changes, a creditor generally
may not terminate the account unless it has
evidence that the account holder is unable or
unwilling to repay. But the creditor may
terminate an account on which both spouses
are jointly liable, even if the action coincides
with a change in marital status, when one or
both spouses:

ø•¿fli.fi Repudiate responsibility for
future charges on the joint account.

ø•¿flii.fi Request separate accounts in
their own names.

ø•¿fliii.fi Request that the joint account
be closed.

2. Updating information. A creditor may
periodically request updated information
from applicants but may not use events
related to a prohibited basis—such as an
applicant’s retirement, reaching a particular
age, or change in name or marital status—to
trigger such a request.

Paragraph 7(c)(2)
1. Procedure pending reapplication. A

creditor may require a reapplication from a
contractually liable party, even when there is
no evidence of unwillingness or inability to
repay, if ø(1)¿ the credit was based on the
qualifications of a person who is no longer
available to support the credit and ø(2)¿ the
creditor has information indicating that the
account holder’s income by itself may be
insufficient to support the credit. While a
reapplication is pending, the creditor must
allow the account holder full access to the
account under the existing contract terms.
The creditor may specify a reasonable time
period within which the account holder must
submit the required information.

7(d) Signature of spouse or other person.
1. Qualified applicant. The signature rules

flensurefi øassure¿ that qualified
applicants are able to obtain credit in their
own names. Thus, when an applicant
requests individual credit, a creditor
generally may not require the signature of
another person unless the creditor has first
determined that the applicant alone does not
qualify for the credit requested.

2. Unqualified applicant. When an
applicant applies for individual credit but
does not alone meet a creditor’s standards,
the creditor may require a cosigner, guarantor
or the like—but cannot require that it be the
spouse. (See commentary to § 202.7(d)(5) and
(6).)

Paragraph 7(d)(1)
fl1. Signature of another person. It is

impermissible for a creditor to require an
applicant who is individually creditworthy
to provide a cosigner—even if the creditor
applies the requirement without regard to
sex, marital status, or any other prohibited
basis.fi

ø1.¿ fl2.fi Joint applicant. The term joint
applicant refers to someone who applies
contemporaneously with the applicant for
shared or joint credit. It does not refer to
someone whose signature is required by the
creditor as a condition for granting the credit
requested.

fl3. Evidence of joint application. A
creditor must document in some manner a
person’s intent to become jointly liable for a
credit extension. For example, the creditor
may provide a check box on an application
or on a financial statement for indicating
whether two individuals intend to apply for
joint credit; or a place for a signature or
initials for affirming their intent to apply for
joint credit. The method provided must be
distinct from the means used by an
individual to affirm the accuracy of
information submitted on a financial
statement, for example.fi

Paragraph 7(d)(2)
1. Jointly owned property. If an applicant

requests unsecured credit, does not own
sufficient separate property, and relies on
joint property to establish creditworthiness,
the creditor must value the applicant’s
interest in the jointly owned property. A
creditor may not request that a nonapplicant
joint owner sign any instrument as a
condition of the credit extension unless the
applicant’s interest does not support the
amount and terms of the credit sought.

i. Valuation of applicant’s interest. In
determining the value of an applicant’s
interest in jointly owned property, a creditor
may consider factors such as the form of
ownership and the property’s susceptibility
to attachment, execution, severance, or
partition; the value of the applicant’s interest
after such action; and the cost associated
with the action. This determination must be
based on the form of ownership prior to or
at consummation, and not on the possibility
of a subsequent change. For example, in
determining whether a married applicant’s
interest in jointly owned property is
sufficient to satisfy the creditor’s standards of
creditworthiness for individual credit, a
creditor may not consider that the applicant’s
separate property may be transferred into
tenancy by the entirety after consummation.
Similarly, a creditor may not consider the
possibility that the couple may divorce.
Accordingly, a creditor may not require the
signature of the nonapplicant spouse in these
or similar circumstances.

ii. Other options to support credit. If the
applicant’s interest in jointly owned property
does not support the amount and terms of
credit sought, the creditor may offer the
applicant other options to provide additional
support for the extension of credit. For
example:

A. Requesting an additional party (see
§ 202.7(d)(5));

B. Offering to grant the applicant’s request
on a secured basis (see § 202.7(d)(4)); or
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C. Asking for the signature of the joint
owner on an instrument that ensures access
to the property in the event of the applicant’s
death or default, but does not impose
personal liability unless necessary under
state law (e.g., a limited guarantee). A
creditor may not routinely require, however,
that a joint owner sign an instrument (such
as a quitclaim deed) that would result in the
forfeiture of the joint owner’s interest in the
property.

2. Need for signature—reasonable belief. A
creditor’s reasonable belief as to what
instruments need to be signed by a person
other than the applicant should be supported
by a thorough review of pertinent statutory
and decisional law or an opinion of the state
attorney general.

Paragraph 7(d)(3)
1. Residency. In assessing the

creditworthiness of a person who applies for
credit in a community property state, a
creditor may assume that the applicant is a
resident of the state unless the applicant
indicates otherwise.

Paragraph 7(d)(4)
1. Creation of enforceable lien. Some state

laws require that both spouses join in
executing any instrument by which real
property is encumbered. If an applicant offers
such property as security for credit, a creditor
may require the applicant’s spouse to sign
the instruments necessary to create a valid
security interest in the property. The creditor
may not require the spouse to sign the note
evidencing the credit obligation if signing
only the mortgage or other security
agreement is sufficient to make the property
available to satisfy the debt in the event of
default. However, if under state law both
spouses must sign the note to create an
enforceable lien, the creditor may require
them to do so.

2. Need for signature—reasonable belief.
Generally, a signature to make the secured
property available will only be needed on a
security agreement. A creditor’s reasonable
belief that, to ensure access to the property,
the spouse’s signature is needed on an
instrument that imposes personal liability
should be supported by a thorough review of
pertinent statutory and decisional law or an
opinion of the state attorney general.

3. Integrated instruments. When a creditor
uses an integrated instrument that combines
the note and the security agreement, the
spouse cannot be required to sign the
integrated instrument if the signature is only
needed to grant a security interest. But the
spouse could be asked to sign an integrated
instrument that makes clear—for example, by
a legend placed next to the spouse’s
signature—that the spouse’s signature is only
to grant a security interest and that signing
the instrument does not impose personal
liability.

Paragraph 7(d)(5)
1. Qualifications of additional parties. In

establishing guidelines for eligibility of
guarantors, cosigners, or similar additional
parties, a creditor may restrict the applicant’s
choice of additional parties but may not
discriminate on the basis of sex, marital
status or any other prohibited basis. For
example, the creditor could require that the
additional party live in the creditor’s market
area.

2. Reliance on income of another person—
individual credit. An applicant who requests
individual credit relying on the income of
another person (including a spouse in a non-
community property state) may be required
to provide the signature of the other person
to make the income available to pay the debt.
In community property states, the signature
of a spouse may be required if the applicant
relies on the spouse’s separate income. If the
applicant relies on the spouse’s future
earnings that as a matter of state law cannot
be characterized as community property until
earned, the creditor may require the spouse’s
signature, but need not do so—even if it is
the creditor’s practice to require the signature
when an applicant relies on the future
earnings of a person other than a spouse. (See
§ 202.6(c) on consideration of state property
laws.)

3. Renewals. If the borrower’s
creditworthiness is reevaluated when a credit
obligation is renewed, the creditor must
determine whether an additional party is still
warranted and, if not, release the additional
party.

Paragraph 7(d)(6)
1. Guarantees. A guarantee on an extension

of credit is part of a credit transaction and
therefore subject to the regulation. A creditor
may require the personal guarantee of the
partners, directors, or officers of a business,
and the shareholders of a closely held
corporation, even if the business or
corporation is creditworthy. The requirement
must be based on the guarantor’s relationship
with the business or corporation, however,
and not on a prohibited basis. For example,
a creditor may not require guarantees only for
women-owned or minority-owned
businesses. Similarly, a creditor may not
require guarantees only from the married
officers of a business or married shareholders
of a closely held corporation.

2. Spousal guarantees. The rules in
§ 202.7(d) bar a creditor from requiring a
signature of a guarantor’s spouse just as they
bar the creditor from requiring the signature
of an applicant’s spouse. For example,
although a creditor may require all officers of
a closely held corporation to personally
guarantee a corporate loan, the creditor may
not automatically require that spouses of
married officers also sign the guarantee. If an
evaluation of the financial circumstances of
an officer indicates that an additional
signature is necessary, however, the creditor
may require the signature of a spouse in
appropriate circumstances in accordance
with § 202.7(d)(2).

7(e) Insurance.
1. Differences in terms. Differences in the

availability, rates, and other terms on which
credit-related casualty insurance or credit
life, health, accident, or disability insurance
is offered or provided to an applicant does
not violate Regulation B.

2. Insurance information. A creditor may
obtain information about an applicant’s age,
sex, or marital status for insurance purposes.
The information may only be used, however,
for determining eligibility and premium rates
for insurance, and not in making the credit
decision.

Section 202.8—Special Purpose Credit
Programs

8(a) Standards for programs.
1. Determining qualified programs. The

Board does not determine whether individual
programs qualify for special purpose credit
status, or whether a particular program
benefits an ‘‘economically disadvantaged
class of persons.’’ The agency or creditor
administering or offering the loan program
must make these decisions regarding the
status of its program.

2. Compliance with a program authorized
by federal or state law. A creditor does not
violate Regulation B when it complies in
good faith with a regulation promulgated by
a government agency implementing a special
purpose credit program under § 202.8(a)(1). It
is the agency’s responsibility to promulgate
a regulation that is consistent with federal
and state law.

3. Expressly authorized. Credit programs
authorized by federal or state law include
programs offered pursuant to federal, state, or
local statute, regulation or ordinance, or by
judicial or administrative order.

4. Creditor liability. A refusal to grant
credit to an applicant is not a violation of the
act or regulation if the applicant does not
meet the eligibility requirements under a
special purpose credit program.

5. Determining need. In designing a special
purpose program under § 202.8(a), a for-profit
organization must determine that the
program will benefit a class of people who
would otherwise be denied credit or would
receive it on less favorable terms. This
determination can be based on a broad
analysis using the organization’s own
research or data from outside sources,
including governmental reports and studies.
For example, fla creditor might design new
products to reach consumers who would not
meet, or have not met, its traditional
standards of creditworthiness due to such
factors as credit inexperience or the use of
credit sources that may not report to
consumer reporting agencies. Or,fi a bank
could review Home Mortgage Disclosure Act
data along with demographic data for its
assessment area and conclude that there is a
need for a special-purpose credit program for
low-income minority borrowers. ′

6. Elements of the program. The written
plan must contain information that supports
the need for the particular program. The plan
also must either state a specific period of
time for which the program will last, or
contain a statement regarding when the
program will be reevaluated to determine if
there is a continuing need for it.

8(b) Rules øis¿ flinfi other sections.
1. Applicability of rules. A creditor that

rejects an application because the applicant
does not meet the eligibility requirements
(common characteristic or financial need, for
example) must nevertheless notify the
applicant of action øtaker¿ fltakenfi as
required by § 202.9.

8(c) Special rule concerning requests and
use of information.

1. Request of prohibited flbasisfi

information. This section permits a creditor
to request and consider øcertain¿ information
flsuch as race or national originfi øthat
would otherwise be prohibited by §§ 202.5
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and 202.6¿ to determine an applicant’s
eligibility for a particular program.

2. Examples. Examples of programs under
which the creditor can ask for and consider
øinformation related to¿ flafi prohibited
basis are:

ø•¿fli.fi Energy conservation programs to
assist the elderly, for which the creditor must
consider the applicant’s age.

ø•¿flii.fi Programs under a Minority
Enterprise Small Business Investment
Corporation, for which a creditor must
consider the applicant’s minority status.

8(d) Special rule in the case of financial
need.

1. Request of prohibited flbasisfi

information. This section permits a creditor
to request and consider øcertain¿ information
flsuch as race or national originfi øthat
would otherwise be prohibited by §§ 202.5
and 202.6¿, and to require signatures that
would otherwise be prohibited by § 202.7(d).

2. Examples. Examples of programs in
which financial need is a criterion are:

ø•¿ fli.fi Subsidized housing programs
for low- to moderate-income households, for
which a creditor may have to consider the
applicant’s receipt of alimony or child
support, the spouse’s or parents’ income, etc.

ø•¿ flii.fi Student loan programs based
on the family’s financial need, for which a
creditor may have to consider the spouse’s or
parents’ financial resources.

3. Student loans. In a guaranteed student
loan program, a creditor may obtain the
signature of a parent as a guarantor when
required by federal or state law or agency
regulation, or when the student does not
meet the creditor’s standards of
creditworthiness. (See § 202.7(d)(1) and (5).)
The creditor may not require an additional
signature when a student has a work or credit
history that satisfies the creditor’s standards.

Section 202.9—Notifications

1. Use of the term adverse action. The
regulation does not require that a creditor use
the term adverse flactionfi in
communicating to an applicant that a request
for an extension of credit has not been
approved. In notifying an applicant of
adverse action as defined by § 202.2(c)(1), a
creditor may use any words or phrases that
describe the action taken on the application.

2. Expressly withdrawn applications. When
an applicant expressly withdraws a credit
application, the creditor is not required to
comply with the notification requirements
under § 202.9. (The creditor must, however,
comply with the record retention
requirements of the regulation. See
§ 202.12(b)(3).)

3. When notification occurs. Notification
occurs when a creditor delivers or mails a
notice to the applicant’s last known address
or, in the case of an oral notification, when
the creditor communicates the credit
decision to the applicant.

4. Location of notice. The notifications
required under § 202.9 may appear on either
or both sides of a form or letter.

5. Prequalification flrequestsfi øand
preapproval programs¿. Whether a creditor
must provide a notice of action taken for a
prequalification øor preapproval¿ request
depends on the creditor’s response to the

request, as discussed in øthe commentary to
section 202.2(f)¿ flcomment 2(f)–3fi. For
instance, a creditor may treat the request as
an inquiry if the creditor øprovides general
information such as loan terms and¿
flevaluates specific information about the
consumer and tells the consumerfi the
maximum amount øa consumer¿ flshefi

could borrow under various loan programs,
explaining the process øthe consumer¿
flshefi must follow to submit a mortgage
application and the information the creditor
will analyze in reaching a credit decision. On
the other hand, a creditor has treated a
request as an application, and is subject to
the adverse action notice requirements of
§ 202.9 if, after evaluating information, the
creditor decides that it will not approve the
request and communicates that decision to
the consumer. For example, if in reviewing
flthefi øa¿ request for prequalification,
flthefi øa¿ creditor tells the consumer that
it would not approve an application for a
mortgage because of a bankruptcy in flherfi

øthe consumer’s¿ record, the creditor has
denied an application for credit.

9(a) Notification of action taken, ECOA
notice, and statement of specific reasons.

Paragraph 9(a)(1)
1. Timing of notice—when an application

is complete. Once a creditor has obtained all
the information it normally considers in
making a credit decision, the application is
complete and the creditor has 30 days in
which to notify the applicant of the credit
decision. (See also comment ø2(f)–5¿ fl2(f)–
6fi.)

2. Notification of approval. Notification of
approval may be express or by implication.
For example, the creditor will satisfy the
notification requirement when it gives the
applicant the credit card, money, property, or
services requested.

3. Incomplete application—denial for
incompleteness. When an application is
incomplete regarding matters that the
applicant can complete and the creditor lacks
sufficient data for a credit decision, the
creditor may deny the application giving as
the reason for denial that the application is
incomplete. The creditor has the option,
alternatively, of providing a notice of
incompleteness under § 202.9(c).

4. Incomplete application—denial for
reasons other than incompleteness. When an
application is missing information but
provides sufficient data for a credit decision,
the creditor may evaluate the application and
notify the applicant under this section as
appropriate. If credit is denied, the applicant
must be given the specific reasons for the
credit denial (or notice of the right to receive
the reasons); in this instance the
incompleteness of the application cannot be
given as the reason for the denial.

5. Length of counteroffer. Section
202.9(a)(1)(iv) does not require a creditor to
hold a counteroffer open for 90 days or any
other particular length of time.

6. Counteroffer combined with adverse
action notice. A creditor that gives the
applicant a combined counteroffer and
adverse action notice that complies with
§ 202.9(a)(2) need not send a second adverse
action notice if the applicant does not accept
the counteroffer. A sample of a combined

notice is contained in form C–4 of Appendix
C to the regulation.

7. Denial of a telephone application. When
an application is conveyed by means of
telephone and adverse action is taken, the
creditor must request the applicant’s name
and address in order to provide written
notification under this section. If the
applicant declines to provide that
information, then the creditor has no further
notification responsibility.

Paragraph 9(a)(3)
1. Coverage. In determining the rules in

this paragraph that apply to a given business
credit application, a creditor may rely on the
applicant’s assertion about the revenue size
of the business. (Applications to start a
business are governed by the rules in
§ 202.9(a)(3)(i).) If an applicant applies for
credit as a sole proprietor, the revenues of the
sole proprietorship will determine which
rules in the paragraph govern the application.
However, if an applicant applies for business
purpose credit as an individual, the rules in
paragraph 9(a)(3)(i) apply unless the
application is for trade or similar credit.

2. Trade credit. The term trade credit
generally is limited to a financing
arrangement that involves a buyer and a
seller—such as a supplier who finances the
sale of equipment, supplies, or inventory; it
does not apply to an extension of credit by
a bank or other financial institution for the
financing of such items.

3. Factoring. Factoring refers to a purchase
of accounts receivable, and thus is not
subject to the act or regulation. If there is a
credit extension incident to the factoring
arrangement, the notification rules in
§ 202.9(a)(3)(ii) apply, as do other relevant
sections of the Act and regulation.

4. Manner of compliance. In complying
with the notice provisions of the Act and
regulation, creditors offering business credit
may follow the rules governing consumer
credit. Similarly, creditors may elect to treat
all business credit the same (irrespective of
revenue size) by providing notice in
accordance with § 202.9(a)(3)(i).

5. Timing of notification. A creditor subject
to § 202.9(a)(3)(ii)(A) is required to notify a
business credit applicant, orally or in
writing, of action taken on an application
within a reasonable time of receiving a
completed application. Notice provided in
accordance with the timing requirements of
§ 202.9(a)(1) is deemed reasonable in all
instances.

9(b) Form of ECOA notice and statement
floffi specific reasons.

Paragraph 9(b)(1)
1. Substantially similar notice. The ECOA

notice sent with a notification of a credit
denial or other adverse action will comply
with the regulation if it is ‘‘substantially
similar’’ to the notice contained in
§ 202.9(b)(1). For example, a creditor may
add a reference to the fact that the ECOA
permits age to be considered in certain credit
scoring systems, or add a reference to a
similar state statute or regulation and to a
state enforcement agency.

Paragraph 9(b)(2)
1. Number of specific reasons. A creditor

must disclose the principal reasons for
denying an application or taking other
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adverse action. The regulation does not
mandate that a specific number of reasons be
disclosed, but disclosure of more than four
reasons is not likely to be helpful to the
applicant.

2. Source of specific reasons. The specific
reasons disclosed under §§ 202.9(a)(2) and
(b)(2) must relate to and accurately describe
the factors actually considered or scored by
a creditor.

3. Description of reasons. A creditor need
not describe how or why a factor adversely
affected an applicant. For example, the notice
may say ‘‘length of residence’’ rather than
‘‘too short a period of residence.’’

4. Credit scoring system. If a creditor bases
the denial or other adverse action on a credit
scoring system, the reasons disclosed must
relate only to those factors actually scored in
the system. Moreover, no factor that was a
principal reason for adverse action may be
excluded from disclosure. The creditor must
disclose the actual reasons for denial (for
example, ‘‘age of automobile’’) even if the
relationship of that factor to predicting
creditworthiness may not be clear to the
applicant.

5. Credit scoring—method for selecting
reasons. The regulation does not require that
any one method be used for selecting reasons
for a credit denial or other adverse action that
is based on a credit scoring system. Various
methods will meet the requirements of the
regulation. One method is to identify the
factors for which the applicant’s score fell
furthest below the average score for each of
those factors achieved by applicants whose
total score was at or slightly above the
minimum passing score. Another method is
to identify the factors for which the
applicant’s score fell furthest below the
average score for each of those factors
achieved by all applicants. These average
scores could be calculated during the
development or use of the system. Any other
method that produces results substantially
similar to either of these methods is also
acceptable under the regulation.

6. Judgmental system. If a creditor uses a
judgmental system, the reasons for the denial
or other adverse action must relate to those
factors in the applicant’s record actually
reviewed by the person making the decision.

7. Combined credit scoring and judgmental
system. If a creditor denies an application
based on a credit evaluation system that
employs both credit scoring and judgmental
components, the reasons for the denial must
come from the component of the system that
the applicant failed. For example, if a
creditor initially credit scores an application
and denies the credit request as a result of
that scoring, the reasons disclosed to the
applicant must relate to the factors scored in
the system. If the application passes the
credit scoring stage but the creditor then
denies the credit request based on a
judgmental assessment of the applicant’s
record, the reasons disclosed must relate to
the factors reviewed judgmentally, even if the
factors were also considered in the credit
scoring component. flIf the application is
not approved or denied as a result of the
credit scoring, and the creditor performs a
judgmental assessment and denies the credit
after that assessment, the reasons disclosed

must come from both components of the
system. The same result applies where a
judgmental assessment is the first component
of the combined system. As provided in
comment 9(b)(2)–1, disclosure of more than
a combined total of four reasons is not likely
to be helpful to the applicant.fi

8. Automatic denial. Some credit decision
methods contain features that call for
automatic denial because of one or more
negative factors in the applicant’s record
(such as the applicant’s previous bad credit
history with that creditor, the applicant’s
declaration of bankruptcy, or the fact that the
applicant is a minor). When a creditor denies
the credit request because of an automatic-
denial factor, the creditor must disclose that
specific factor.

9. Combined ECOA–FCRA disclosures. The
ECOA requires disclosure of the principal
reasons for denying or taking other adverse
action on an application for an extension of
credit. The Fair Credit Reporting Act
fl(FCRA)fi requires a creditor to disclose
when it has based its decision in whole or
in part on information from a source other
than the applicant or from its own files.
Disclosing that a credit report was obtained
and used to deny the application, as the
FCRA requires, does not satisfy the ECOA
requirement to disclose specific reasons. For
example, if the applicant’s credit history
reveals delinquent credit obligations and the
application is denied for that reason, to
satisfy § 202.9(b)(2) the creditor must
disclose that the application was denied
because of the applicant’s fldelinquentfi
ødelinguent¿ credit obligations. To satisfy
the FCRA requirement, the øcredit¿
flcreditorfi must also disclose that a credit
report was obtained and used to deny credit.
Sample forms C–1 through C–5 of Appendix
C of the regulation provide for the two
disclosures.

9(c) Incomplete applications.
Paragraph 9(c)(2)
1. Reapplication. If information requested

by a creditor is submitted by an applicant
after the expiration of the time period
designated by the creditor, the creditor may
require the applicant to make a new
application.

Paragraph 9(c)(3)
1. Oral inquiries for additional

information. If the applicant fails to provide
the information in response to an oral
request, a creditor must send a written notice
to the applicant within the 30-day period
specified in §§ 202.9(c)(1) and (c)(2). If the
applicant does provide the information, the
creditor shall take action on the application
and notify the applicant in accordance with
§ 202.9(a).

9(g) Applications submitted through a
third party.

1. Third parties. The notification of adverse
action may be given by one of the creditors
to whom an application was submittedø.¿fl,
or by a noncreditor third party.fi
øAlternatively, the third party may be a
noncreditor.¿ flIf one notification is
provided on behalf of multiple creditors, the
notice must contain the name and address of
each creditor. The notice must either disclose
the applicant’s right to a statement of specific
reasons within 30 days, or give the primary

reasons each creditor relied upon in taking
the adverse action—clearly indicating which
reasons relate to which creditor.fi

2. Third-party notice—enforcement agency.
If a single adverse action notice is being
provided to an applicant on behalf of several
creditors and they are under the jurisdiction
of different federal enforcement agencies, the
notice need not name each agency; disclosure
of any one of them will suffice.

3. Third-party notice—liability. When a
notice is to be provided through a third party,
a creditor is not liable for an act or omission
of the third party that constitutes a violation
of the regulation if the creditor accurately
and in a timely manner provided the third
party with the information necessary for the
notification and maintains reasonable
procedures adapted to prevent such
violations.

Section 202.10—Furnishing of Credit
Information

1. Scope. The requirements of § 202.10 for
designating and reporting credit information
apply only to consumer credit transactions.
Moreover, they apply only to creditors that
opt to furnish credit information to credit
bureaus or to other creditors; there is no
requirement that a creditor furnish credit
information on its accounts.

2. Reporting on all accounts. The
requirements of § 202.10 apply only to
accounts held or used by spouses. However,
a creditor has the option to designate all joint
accounts (or all accounts with an authorized
user) to reflect the participation of both
parties, whether or not the accounts are held
by persons married to each other.

3. Designating accounts. In designating
accounts and reporting credit information, a
creditor need not distinguish between
accounts on which the spouse is an
authorized user and accounts on which the
spouse is a contractually liable party.

4. File and index systems. The regulation
does not require the creation or maintenance
of separate files in the name of each
participant on a joint or user account, or
require any other particular system of
recordkeeping or indexing. It requires only
that a creditor be able to report information
in the name of each spouse on accounts
covered by § 202.10. Thus, if a creditor
receives a credit inquiry about the wife, it
should be able to locate her credit file
without asking the husband’s name.

10(a) Designation of accounts.
1. New parties. When new parties who are

spouses undertake a legal obligation on an
account, as in the case of a mortgage loan
assumption, the creditor should change the
designation on the account to reflect the new
parties and should furnish subsequent credit
information on the account in the new
names.

2. Request to change designation of
account. A request to change the manner in
which information concerning an account is
furnished does not alter the legal liability of
either spouse upon the account and does not
require a creditor to change the name in
which the account is maintained.

Section 202.11fl—fiRelation to State Law

11(a) Inconsistent state laws.
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1. Preemption determination—New York.
Effective November 11, 1988, the Board has
determined that the following provisions in
the state law of New York are preempted by
the federal law:

ø•¿ fli.fi Article 15, section 296a(1)(b)—
Unlawful discriminatory practices in relation
to credit on the basis of race, creed, color,
national origin, age, sex, marital status, or
disability. This provision is preempted to the
extent that it bars taking a prohibited basis
into account when establishing eligibility for
certain special-purpose credit programs.

ø•¿ flii.fi Article 15, section 296a(1)(c)—
Unlawful discriminatory practice to make
any record or inquiry based on race, creed,
color, national origin, age, sex, marital status,
or disability. This provision is preempted to
the extent that it bars a creditor from
requesting and considering information
regarding the particular characteristics (for
example, race, national origin, or sex)
required for eligibility for special-purpose
credit programs.

2. Preemption determination—Ohio.
Effective July 23, 1990, the Board has
determined that the following provision in
the state law of Ohio is preempted by the
federal law:

ø•¿ fli.fi Section 4112.021(B)(1)—
Unlawful discriminatory practices in credit
transactions. This provision is preempted to
the extent that it bars asking or favorably
considering the age of an elderly applicant;
prohibits the consideration of age in a credit
scoring system; permits without limitation
the consideration of age in real estate
transactions; and limits the consideration of
age in special-purpose credit programs to
certain government-sponsored programs
identified in the state law.

Section 202.12—Record Retention

12(a) Retention of prohibited information.
1. Receipt of prohibited information.

Unless the creditor specifically requested
such information, a creditor does not violate
this section when it receives prohibited
information from a consumer reporting
agency.

2. Use of retained information. Although a
creditor may keep in its files prohibited
information as provided in § 202.12(a), the
creditor may use the information in
evaluating credit applications only if
permitted to do so by § 202.6.

12(b) Preservation of records.
1. Copies. A copy of the original record

includes carbon copies, photocopies,
microfilm or microfiche copies, or copies
produced by any other accurate retrieval
system, such as documents stored and
reproduced by computer. A creditor that uses
a computerized or mechanized system need
not keep a written copy of a document (for
example, an adverse action notice) if it can
regenerate all pertinent information in a
timely manner for examination or other
purposes.

2. Computerized decisions. A creditor that
enters information items from a written
application into a computerized or
mechanized system and makes the credit
decision mechanically, based only on the
items of information entered into the system,
may comply with § 202.12(b) by retaining the

information actually entered. It is not
required to store the complete written
application, nor is it required to enter the
remaining items of information into the
system. If the transaction is subject to
§ 202.13, however, the creditor is required to
enter and retain the data on personal
characteristics in order to comply with the
requirements of that section.

Paragraph 12(b)(3)
1. Withdrawn and brokered applications.

In most cases, the 25-month retention period
for applications runs from the date a
notification is sent to the applicant granting
or denying the credit requested. In certain
transactions, a creditor is not obligated to
provide a notice of the action taken. (See, for
example, comment 9–2.) In such cases, the
25-month requirement runs from the date of
application, as when:

ø•¿fli.fi An application is withdrawn by
the applicant.

ø•¿flii.fi An application is submitted to
more than one creditor on behalf of the
applicant, and the application is approved by
one of the other creditors.

12(b)(6) Self-tests
1. The rule requires all written or recorded

information about a self-test to be retained for
25 months after a self-test has been
completed. For this purpose, a self-test is
completed after the creditor has obtained the
results and made a determination about what
corrective action, if any, is appropriate.
Creditors are required to retain information
about the scope of the self-test, the
methodology used and time period covered
by the self-test, the report or results of the
self-test including any analysis or
conclusions, and any corrective action taken
in response to the self-test.

fl12(b)(7) Preapplication marketing
information.

1. Preapproved credit solicitations. The
rule requires creditors to retain copies of
preapproved credit solicitations. For
purposes of this regulation, a preapproved
credit solicitation is an ‘‘offer of credit’’ as
described in 15 U.S.C. 1681a(l) of the Fair
Credit Reporting Act. A creditor complies
with this rule if it retains a copy of each
solicitation mailing that contains different
terms, such as the amount of credit offered,
annual percentage rate, annual fee, etc.

2. List of criteria. A creditor must retain the
list of criteria used to select potential
recipients. This includes the criteria used by
the creditor both to determine the potential
recipients of the particular solicitation, as
identified by the consumer reporting agency,
and to determine who will actually be offered
credit.

3. Marketing plan. The marketing plan to
which the solicitation relates refers to any
written plan, including any response model,
that describes the creditor’s goals pertaining
to the particular solicitation. Thus, if a
creditor sends preapproved credit
solicitations to women business owners as
part of its goal to increase lending to those
persons, the creditor complies with øthis
rule¿fl§ 202.12(b)(7)fi by retaining that part
of the plan designed to accomplish this
goal.fi

Section 202.13—Information for Monitoring
flPurposesfi øpurposes¿

13(a) Information to be requested.
1. Natural person. Section 202.13 applies

only to applications from natural persons.
2. Principal residence. The requirements of

§ 202.13 apply only if an application relates
to a dwelling that is or will be occupied by
the applicant as the principal residence. A
credit application related to a vacation home
or a rental unit is not covered. In the case of
a two- to four-unit dwelling, the application
is covered if the applicant intends to occupy
one of the units as a principal residence.

3. Temporary financing. An application for
temporary financing to construct a dwelling
is not subject to § 202.13. But an application
for both a temporary loan to finance
construction of a dwelling and a permanent
mortgage loan to take effect upon the
completion of construction is subject to
§ 202.13.

4. New principal residence. A person can
have only one principal residence at a time.
However, if a person buys or builds a new
dwelling that will become that person’s
principal residence within a year or upon
completion of construction, the new dwelling
is considered the principal residence for
purposes of § 202.13.

5. Transactions not covered. The
information-collection requirements of this
section apply to applications for credit
primarily for the purchase or refinancing of
a dwelling that is or will become the
applicant’s principal residence. Therefore,
applications for credit secured by the
applicant’s principal residence but made
primarily for a purpose other than the
purchase or refinancing of the principal
residence (such as loans for home
improvement and debt consolidation) are not
subject to flthefi information-collection
requirements. An application for an open-
end home equity line of credit is not subject
to this section unless it is readily apparent
to the creditor when the application is taken
that the primary purpose of the line is for the
purchase or refinancing of a principal
dwelling.

6. Refinancings. A refinancing occurs when
an existing obligation is satisfied and
replaced by a new obligation undertaken by
the same borrower. A creditor that receives
an application to refinance an existing
extension of credit made by that creditor for
the purchase of the applicant’s dwelling may
request the monitoring information again but
is not required to do so if it was obtained in
the earlier transaction.

ø7. Data collection under Regulation C. See
comment 5(b)(2)–2.¿

13(b) Obtaining of information.
1. Forms for collecting data. A creditor

may collect the information specified in
§ 202.13(a) either on an application form or
on a separate form referring to the
application.

2. Written applications. The regulation
requires written applications for the types of
credit covered by § 202.13. A creditor can
satisfy this requirement by recording in
writing or by means of computer the
information that the applicant provides
orally and that the creditor normally
considers in a credit decision.
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3. Telephone, mail applications. fli.fi If
an applicant does not apply in person for the
credit requested, a creditor does not have to
complete the monitoring information. For
example:

ø•¿ flA.fiWhen a creditor accepts an
application by telephone, it does not have to
request the monitoring information.

ø•¿ flB.fiWhen a creditor accepts an
application by mail, it does not have to make
a special request to the applicant if the
applicant fails to complete the monitoring
information on the application form sent to
the creditor.

flii.fiIf it is not evident on the face of the
application that it was received by mail or
telephone, the creditor should indicate on
the form or other application record how the
application was received.

4. Applications through electronic media.
If an applicant applies through an electronic
medium (for example, the Internet or a
facsimile) without video capability that
allows the creditor to see the applicant, the
creditor ømay treat¿ fltreatsfi the
application as if it were received by mail øor
telephone¿.

5. Applications through video. If a creditor
takes an application through a medium that
allows the creditor to see the applicant, the
creditor treats the application as taken in
person and must note the monitoring
information on the basis of visual observation
or surname, if the applicant chooses not to
provide the information.

6. Applications through loan-shopping
services. When a creditor receives an
application through an unaffiliated loan-
shopping service, it does not have to request
the monitoring information for purposes of
the ECOA or Regulation B. Creditors subject
to the Home Mortgage Disclosure Act should
be aware, however, that data collection may
be called for under Regulation C fl(12 CFR
part 203)fi which generally requires
creditors to report, among other things, the
sex and race or national origin of an
applicant on brokered applications or
applications received through a
correspondent.

ø7. Inadvertent notation. If a creditor
inadvertently obtains the monitoring
information in a dwelling-related transaction
not covered by § 202.13, the creditor may
process and retain the application without
violating the regulation.¿

13(c) Disclosure to applicant(s).
1. Procedures for providing disclosures.

The disclosures to an applicant regarding the
monitoring information may be provided in
writing. Appendix B contains a sample
disclosure. A creditor may devise its own
disclosure so long as it is substantially
similar. The creditor need not orally request
the applicant to provide the monitoring
information if it is requested in writing.

13(d) Substitute monitoring program.
1. Substitute program. An enforcement

agency may adopt, under its established
rulemaking or enforcement procedures, a
program requiring creditors under its
jurisdiction to collect information in addition
to that required by this section.

Section 202.14—Enforcement, flPenalties,
and Liabilitiesfi øpenalties, and liabilities¿

14(c) Failure of compliance.

1. Inadvertent errors. Inadvertent errors
include, but are not limited to, clerical
mistake, calculation error, computer
malfunction, and printing error. An error of
legal judgment is not an inadvertent error
under the regulation.

2. Correction of error. For inadvertent
errors that occur under §§ 202.12 and 202.13,
this section requires that they be corrected
prospectively only.

Section 202.15—Incentives for Self-testing
and Self-correction

ø15(a) General Rules¿ fl15(a) General
rulesfi

ø15(a)(1) Voluntary Self-Testing and
Correction¿ fl15(a)(1) Voluntary self-testing
and correctionfi

1. Activities required by any governmental
authority are not voluntary self-tests. A
governmental authority includes both
administrative and judicial authorities for
federal, state, and local governments.
ø15(a)(2) Corrective Action Requiredα
fl15(a)(2) Corrective action requiredfi

1. To qualify for the privilege, appropriate
corrective action is required when the results
of a self-test show that it is more likely than
not that there has been a violation of the
ECOA or this regulation. A self-test is also
privileged when it identifies no violations.

2. In some cases, the issue of whether
certain information is privileged may arise
before the self-test is complete or corrective
actions are fully under way. This would not
necessarily prevent a creditor from asserting
the privilege. In situations where the self-test
is not complete, for the privilege to apply the
lender must satisfy the regulation’s
requirements within a reasonable period of
time. To assert the privilege where the self-
test shows a likely violation, the rule
requires, at a minimum, that the creditor
establish a plan for corrective action and a
method to demonstrate progress in
implementing the plan. Creditors must take
appropriate corrective action on a timely
basis after the results of the self-test are
known.

3. A creditor’s determination about the
type of corrective action needed, or a finding
that no corrective action is required, is not
conclusive in determining whether the
requirements of this paragraph have been
satisfied. If a creditor’s claim of privilege is
challenged, an assessment of the need for
corrective action or the type of corrective
action that is appropriate must be based on
a review of the self-testing results, which
may require an in camera inspection of the
privileged documents.

ø15(a)(3) Other privileges¿ fl15(a)(3)
Other privilegesfi

1. A creditor may assert the privilege
established under this section in addition to
asserting any other privilege that may apply,
such as the attorney-client privilege or the
workfl-fiproduct privilege. Self-testing data
may still be privileged under this section,
whether or not the creditor’s assertion of
another privilege is upheld.

ø15(b) Self-test Defined¿ fl15(b) Self-test
definedfi

ø15(b)(1) Definition¿ fl15(b)(1)
Definitionfi

øParagraph 15(b)(1)(i)α flParagraph
15(b)(1)(i)fi

1. To qualify for the privilege, a self-test
must be sufficient to constitute a
determination of the extent or effectiveness
of the creditor’s compliance with the Act and
Regulation B. Accordingly, a self-test is only
privileged if it was designed and used for
that purpose. A self-test that is designed or
used to determine compliance with other
laws or regulations or for other purposes is
not privileged under this rule. For example,
a self-test designed to evaluate employee
efficiency or customers’ satisfaction with the
level of service provided by the creditor is
not privileged even if evidence of
discrimination is uncovered incidentally. If a
self-test is designed for multiple purposes,
only the portion designed to determine
compliance with the ECOA is eligible for the
privilege.

øParagraph 15(b)(1)(ii)¿ flParagraph
15(b)(1)(ii)fi

1. The principal attribute of self-testing is
that it constitutes a voluntary undertaking by
the creditor to produce new data or factual
information that otherwise would not be
available and could not be derived from loan
or application files or other records related to
credit transactions. Self-testing includes, but
is not limited to, the practice of using
fictitious applicants for credit (testers), either
with or without the use of matched pairs. A
creditor may elect to test a defined segment
of its business, for example, loan applications
processed by a specific branch or loan officer,
or applications made for a particular type of
credit or loan program. A creditor also may
use other methods of generating information
that is not available in loan and application
files, such as surveying mortgage loan
applicants. To the extent permitted by law,
creditors might also develop new methods
that go beyond traditional pre-application
testing, such as hiring testers to submit
fictitious loan applications for processing.

2. The privilege does not protect a
creditor’s analysis performed as part of
processing or underwriting a credit
application. A creditor’s evaluation or
analysis of its loan files, Home Mortgage
Disclosure Act data, or similar types of
records (such as broker or loan officer
compensation records) does not produce new
information about a creditor’s compliance
and is not a self-test for purposes of this
section. Similarly, a statistical analysis of
data derived from existing loan files is not
privileged.

ø15(b)(3) Types of Information Not
Privileged¿ fl15(b)(3) Types of information
not privilegedfi

øParagraph 15(b)(3)(i)¿ flParagraph
15(b)(3)(i)fi

1. The information listed in this paragraph
is not privileged and may be used to
determine whether the prerequisites for the
privilege have been satisfied. Accordingly, a
creditor might be asked to identify the self-
testing method, for example, whether pre-
application testers were used or data were
compiled by surveying loan applicants.
Information about the scope of the self-test
(such as the types of credit transactions
examined, or the geographic area covered by
the test) also is not privileged.

øParagraph 15(b)(3)(ii)¿ flParagraph
15(b)(3)(ii)fi
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1. Property appraisal reports, minutes of
loan committee meetings or other documents
reflecting the basis for a decision to approve
or deny an application, loan policies or
procedures, underwriting standards, and
broker compensation records are examples of
the types of records that are not privileged.
If a creditor arranges for testers to submit
loan applications for processing, the records
are not related to actual credit transactions
for purposes of this paragraph and may be
privileged self-testing records.

fl2. Information noted by a creditor in the
credit application process about an
applicant’s age, race, color, religion, national
origin, or sex is not privileged.fi

ø15(c) Appropriate Corrective Action¿
fl15(c) Appropriate corrective actionfi

1. The rule only addresses what corrective
actions are required for a creditor to take
advantage of the privilege in this section. A
creditor may still be required to take other
actions or provide additional relief if a formal
finding of discrimination is made.

ø15(c)(1) General Requirementα fl15(c)(1)
General requirementfi

1. Appropriate corrective action is required
even though no violation has been formally
adjudicated or admitted by the creditor. In
determining whether it is more likely than
not that a violation occurred, a creditor must
treat testers as if they are actual applicants
for credit. A creditor may not refuse to take
appropriate corrective action under this
section because the self-test used fictitious
loan applicants. The fact that a tester’s
agreement with the creditor waives the
tester’s legal right to assert a violation does
not eliminate the requirement for the creditor
to take corrective action, although no
remedial relief for the tester is required under
paragraph 15(c)(3).

ø15(c)(2) Determining the Scope of
Appropriate Corrective Action¿ fl15(c)(2)
Determining the scope of appropriate
corrective actionfi

1. Whether a creditor has taken or is taking
corrective action that is appropriate will be
determined on a case-by-case basis.
Generally, the scope of the corrective action
that is needed to preserve the privilege is
governed by the scope of the self-test. For
example, a creditor that self-tests mortgage
loans and discovers evidence of
discrimination may focus its corrective
actions on mortgage loans, and is not
required to expand its testing to other types
of loans.

2. In identifying the policies or practices
that are the likely cause of the violation, a
creditor might identify inadequate or
improper lending policies, failure to
implement established policies, employee
conduct, or other causes. The extent and
scope of a likely violation may be assessed
by determining which areas of operations are
likely to be affected by those policies and
practices, for example, by determining the
types of loans and stages of the application
process involved and the branches or offices
where the violations may have occurred.

3. Depending on the method and scope of
the self-test and the results of the test,
appropriate corrective action may include
one or more of the following:

i. If the self-test identifies individuals
whose applications were inappropriately

processed, offering to extend credit if the
application was improperly denied and
compensating such persons for out-of-pocket
costs and other compensatory damages;

ii. Correcting institutional policies or
procedures that may have contributed to the
likely violation, and adopting new policies as
appropriate;

iii. Identifying and then training and/or
disciplining the employees involved;

iv. Developing outreach programs,
marketing strategies, or loan products to
serve more effectively segments of the
lender’s markets that may have been affected
by the likely discrimination; and

v. Improving audit and oversight systems
to avoid a recurrence of the likely violations.

ø15(c)(3) Types of Relief¿ fl15(c)(3) Types
of relieffi

øParagraph 15(c)(3)(ii)¿ flParagraph
15(c)(3)(ii)fi

1. The use of pre-application testers to
identify policies and practices that illegally
discriminate does not require creditors to
review existing loan files for the purpose of
identifying and compensating applicants
who might have been adversely affected.

2. If a self-test identifies a specific
applicant that was subject to discrimination
on a prohibited basis, in order to qualify for
the privilege in this section the creditor must
provide appropriate remedial relief to that
applicant; the creditor would not be required
under this paragraph to identify other
applicants who might also have been
adversely affected.

øParagraph 15(c)(3)(iii)¿ flParagraph
15(c)(3)(iii)fi

1. A creditor is not required to provide
remedial relief to an applicant that would not
be available by law. An applicant might also
be ineligible from obtaining certain types of
relief due to changed circumstances. For
example, a creditor is not required to offer
credit to a denied applicant if the applicant
no longer qualifies for the credit due to a
change in financial circumstances, although
some other type of relief might be
appropriate.

ø15(d)(1) Scope of Privilege¿ fl15(d)(1)
Scope of privilegefi

1. The privilege applies with respect to any
examination, investigation or proceeding by
federal, state, or local government agencies
relating to compliance with the Act or this
regulation. Accordingly, in a case brought
under the ECOA, the privilege established
under this section preempts any inconsistent
laws or court rules to the extent they might
require disclosure of privileged self-testing
data. The privilege does not apply in other
cases, for example, litigation filed solely
under a state’s fair lending statute. In such
cases, if a court orders a creditor to disclose
self-test results, the disclosure is not a
voluntary disclosure or waiver of the
privilege for purposes of paragraph 15(d)(2);
creditors may protect the information by
seeking a protective order to limit availability
and use of the self-testing data and prevent
dissemination beyond what is necessary in
that case. Paragraph 15(d)(1) precludes a
party who has obtained privileged
information from using it in a case brought
under the ECOA, provided the creditor has
not lost the privilege through voluntary
disclosure under paragraph 15(d)(2).

ø15(d)(2) Loss of Privilege¿ fl15(d)(2) Loss
of privilegefi

øParagraph 15(d)(2)(i)¿ flParagraph
15(d)(2)(i)fi

1. Corrective action taken by a creditor, by
itself, is not considered a voluntary
disclosure of the self-test report or results.
For example, a creditor does not disclose the
results of a self-test merely by offering to
extend credit to a denied applicant or by
inviting the applicant to reapply for credit.
Voluntary disclosure could occur under this
paragraph, however, if the creditor disclosed
the self-test results in connection with a new
offer of credit.

2. Disclosure of self-testing results to an
independent contractor acting as an auditor
or consultant for the creditor on compliance
matters does not result in loss of the
privilege.

øParagraph 15(d)(2)(ii)¿ flParagraph
15(d)(2)(ii)fi

1. The privilege is lost if the creditor
discloses privileged information, such as the
results of the self-test. The privilege is not
lost if the creditor merely reveals or refers to
the existence of the self-test.

øParagraph 15(d)(2)(iii)¿ flParagraph
15(d)(2)(iii)fi

1. A creditor’s claim of privilege may be
challenged in a court or administrative law
proceeding with appropriate jurisdiction. In
resolving the issue, the presiding officer may
require the creditor to produce privileged
information about the self-test.

øParagraph 15(d)(3) Limited use of
Privileged Information¿ flParagraph 15(d)(3)
Limited use of privileged informationfi

1. A creditor may be required to produce
privileged documents for the purpose of
determining a penalty or remedy after a
violation of the ECOA or Regulation B has
been formally adjudicated or admitted. A
creditor’s compliance with this requirement
does not evidence the creditor’s intent to
forfeit the privilege.

Appendix B—Model Application Forms

1. FHLMC/FNMA form—residential loan
application. The uniform residential loan
application form (FHLMC 65/FNMA 1003),
including supplemental form (FHLMC 65A/
FNMA 1003A), prepared by the Federal
Home Loan Mortgage Corporation and the
Federal National Mortgage Association and
dated øMay 1991¿ flOctober 1992fi may be
used by creditors without violating this
regulation even though the form’s listing of
race or national origin categories in the
‘‘Information for Government Monitoring
Purpose’’ section differs from the
classifications currently specified in
§ 202.13(a)(1). The classifications used on the
FNMA–FHLMC form are those required by
the U.S. Office of Management and Budget
for notation of race and ethnicity by federal
programs in their administrative reporting
and statistical activities. øCreditors that are
governed by the monitoring requirements of
Regulation B (which limits collection to
applications primarily for the purchase or
refinancing of the applicant’s principal
residence) should delete, strike, or modify
the data-collection section on the form when
using it for transactions not covered by
§ 202.13(a) to ensure that they do not collect
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the information.¿ Creditors that are subject to
more extensive collection requirements by a
substitute monitoring program under
§ 202.13(d) or by the Home Mortgage
Disclosure Act (HMDA) may use the form as
issued, in compliance with the substitute
program or HMDA.

2. FHLMC/FNMA form—home-
improvement loan application. The home-
improvement and energy loan application
form (FHLMC 703/FNMA 1012), prepared by
the Federal Home Loan Mortgage Corporation
and the Federal National Mortgage
Association and dated October 1986,
complies with the requirements of the
regulation for some creditors but not others
because of the form’s section ‘‘Information
for Government Monitoring Purposes.’’

øCreditors that are governed by § 202.13(a) of
the regulation (which limits collection to
applications primarily for the purchase or
refinancing of the applicant’s principal
residence) should delete, strike, or modify
the data-collection section on the form when
using it for transactions not covered by
§ 202.13(a) to assure that they do not collect
the information.¿ Creditors that are subject to
more extensive collection requirements by a
substitute monitoring program under
§ 202.13(d) may use the form as issued, in
compliance with that substitute program.

Appendix C—Sample Notification Forms
fl1.fi Form C–9. Creditors may design

their own form, add to, or modify the model
form to reflect their individual policies and

procedures. For example, a creditor may
want to add:

i. A telephone number that applicants may
call to leave their name and the address to
which an appraisal report should be sent.

ii. A notice of the cost the applicant will
be required to pay the creditor for the
appraisal or a copy of the report.

By order of the Board of Governors of the
Federal Reserve System, August 5, 1999.

Jennifer J. Johnson,
Secretary of the Board.
[FR Doc. 99–20598 Filed 8–13–99; 8:45 am]
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