















































































































































































































































































































































is engaged, the Third Party Servicer’s) practices and procedures including, without limitation,
the then-effective written internal credit policy guidelines of the Assuming Bank, with respect to
the management, administration and collection of and taking of charge-offs and write-downs
with respect to loans, other real estate and repossessed collateral that do not constitute Shared
Loss Assets;

(i1) exercise its best business judgment in managing, administering,
collecting and effecting Charge-Ofts with respect to Shared-Loss Assets:

(1) use its best efforts to maximize collections with respect to Shared-
LLoss Assets and, if applicable for a particular Shared-Loss Asset, without regard to the effect of
maximizing collections on assets held by the Assuming Bank or any of its Affiliates that are not
Shared-l.oss Assets:

(iv) adopt and implement accounting, reporting, record-keeping and
similar systems with respect to the Shared-Loss Assets, as provided in Section 3.4 hereof;

(v) retain sufficient staff to perform its duties hereunder; and

(vi) provide written notification in accordance with Article IV of this
Commercial Shared-l.oss Agreement immediately after the execution of any contract pursuant to
which any third party (other than an Affiliate of the Assuming Bank) will manage, administer or
collect any of the Shared-Loss Assets, together with a copy of that contract.

(b) Any transaction with or between any Affiliate of the Assuming Bank with
respect to any Shared-Loss Asset including, without limitation, the execution of any contract
pursuant to which any Affiliate of the Assuming Bank will manage, administer or collect any of
the Shared-Loss Assets, or any other action involving self-dealing, shall be subject to the prior
written approval of the Receiver or the Corporation.

(c) The following categories of expenses shall not be deemed to be Reimbursable
Expenses or Recovery Expenses:

(1) Federal, State, or local income taxes and expenses related thereto;

(i) salaries or other compensation and related benefits of Assuming Bank
employees and the employees of its Affiliates including, without limitation, any bonus,
commission or severance arrangements, training, payroll taxes, dues, or travel- or relocation-
related expenses,;

(ii1) the cost of space occupied by the Assuming Bank, any Affiliate
thereof and their staff, the rental of and maintenance of furniture and equipment, and expenses
for data processing including the purchase or enhancement of data processing systems;

(iv) except as otherwise provided herein, fees for accounting and other
independent professional consultants (other than consultants retained to assess the presence,
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storage or release of any hazardous or toxic substance, or any pollutant or contaminant with
respect to the collateral securing a Shared-Loss Loan that has been fully or partially charged-ofY);
provided, that for purposes of this Section 3.2(c)(iv), fees of attorneys and appraisers engaged as
necessary to assist in collections with respect to Shared-Loss Assets shall not be deemed to be
fees of other independent consultants;

(v) allocated portions of any other overhead or general and administrative
expense other than any fees relating to specific assets, such as appraisal fees or environmental
audit fees, for services of a type the Assuming Bank does not normally perform internally;

(vi) any expense not incurred in good faith and with the same degree of
care that the Assuming Bank normally would exercise in the collection of troubled assets in
which it alone had an interest; and

(vii) any expense incurred for a product, service or activity that is of an
extravagant nature or design.

(d) Subject to Section 3.7, the Assuming Bank shall not contract with third
parties to provide services the cost of which would be a Reimbursable Fxpense or Recovery
Expense if the Assuming Bank would have provided such services itself if the relevant Shared-
L.oss Assets were not subject to the loss-sharing provisions of Section 2.1 of this Commercial
Sharcd-Loss Agreement.

3.3 Duties of the Assuming Bank with Respect to Shared-L.oss MTM Assets.

(a) In performance of its duties under these Rules, the Assuming Bank shall:

(i) manage, administer, collect and each Shared-Loss MTM Asset in a
manner consistent with (A) usual and prudent business and banking practices; (B) the Assuming
Bank’s practices and procedures including, without limitation, the then-effective written internal
credit policy guidelines of the Assuming Bank, with respect to the management, administration
and collection of similar assets that are not Shared-Loss MTM Assets;

(i1) exercise its best business judgment in managing, administering,
collecting and effecting Charge-Ofts with respect to Shared-Loss MTM Assets;

(i) use its best efforts to maximize collections with respect to Shared-
Loss MTM Assets and, if applicable for a particular Shared-Loss MTM Asset, without regard to
the effect of maximizing collections on assets held by the Assuming Bank or any of its Affiliates
that are not Shared-Loss MTM Assets, provided that, any sale of a Shared-Loss MTM Asset
shall only be made with the prior approval of the Receiver or the Corporation;

(iv) adopt and implement accounting, reporting, record-keeping and
similar systems with respect to the Shared-Loss MTM Assets, as provided in Section 3.4 hereof;

(v) retain sufficient staff to perform its duties hereunder; and
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(vi) provide written notification in accordance with Article IV of this
Commercial Shared-l.oss Agreement immediately after the execution of any contract pursuant to
which any third party (other than an Affiliate of the Assuming Bank) will manage, administer or
collect any of the Shared-l.oss MTM Assets, together with a copy of that contract.

(b) Any transaction with or between any Affiliate of the Assuming Bank with
respect to any Shared-Loss MTM Asset including, without limitation, the execution of any
contract pursuant to which any Affiliate of the Assuming Bank will manage, administer or
collect any of the Shared-Loss Assets, or any other action involving self-dealing, shall be subject
to the prior written approval of the Receiver or the Corporation.

(¢) The Assuming Bank shall not contract with third parties to provide services
the cost of which would be a Reimbursable Expense or Recovery Expense if the Assuming Bank
would have provided such services itself if the relevant Shared-Loss Assets were not subject to
the loss-sharing provisions of Section 2.1 of this Commercial Shared-Loss Agreement.

3.4  Records and Reports. The Assuming Bank shall establish and maintain records
on a separate general ledger, and on such subsidiary ledgers as may be appropriate to account for
the Shared-Loss Assets and the Shared-Loss MTM Assets, in such form and detail as the
Receiver or the Corporation may require, to enable the Assuming Bank to prepare and deliver to
the Receiver or the Corporation such reports as the Receiver or the Corporation may from time to
time request regarding the Shared-l.oss Assets, the Shared-l.oss MTM Assets and the Quarterly
Certificates required by Section 2.1 of this Commercial Shared-l.oss Agreement.

35 Related Loans.

(a) The Assuming Bank shall not manage, administer or collect any “Related
Loan” in any manner which would have the effect of increasing the amount of any collections
with respect to the Related Loan to the detriment of the Shared-Loss Asset to which such loan is
related. A “Related Loan” means any loan or extension of credit held by the Assuming Bank at
any time on or prior to the end of the final Recovery Quarter that is: (1) made to the same Obligor
with respect to a L.oan that is a Shared-Loss Asset or with respect to a Loan from which Other
Real Estate, Additional ORE or Subsidiary ORE derived, or (ii) attributable to the same primary
Obligor with respect to any Loan described in clause (i) under the rules of the Assuming Bank’s
Chartering Authority concerning the legal lending limits of financial institutions organized under
its jurisdiction as in effect on the Commencement Date, as applied to the Assuming Bank.

(b) The Assuming Bank shall prepare and deliver to the Receiver with the
Quarterly Certificates for the Calendar Quarters ending June 30 and December 31 for all Shared-
Loss Quarters and Recovery Quarters, a schedule of all Related Loans which are commercial
loans or commercial real estate loans with Legal Balances of $500,000 or more on the
Accounting Records of the Assuming Bank as of the end of each such semi-annual period, and
all other commercial loans or commercial real estate loans attributable to the same Obligor on
such loans of $500.000 or more.
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3.6 Legal Action; Utilization of Special Receivership Powers. The Assuming Bank
shall notify the Receiver in writing (such notice to be given in accordance with Article IV below
and to include all relevant details) prior to utilizing in any legal action any special legal power or
right which the Assuming Bank derives as a result of having acquired a Shared-Loss Asset from
the Receiver, and the Assuming Bank shall not utilize any such power unless the Receiver shall
have consented in writing to the proposed usage. The Receiver shall have the right to direct such
proposed usage by the Assuming Bank and the Assuming Bank shall comply in all respects with
such direction. Upon request of the Receiver, the Assuming Bank will advise the Receiver as to
the status of any such legal action. The Assuming Bank shall immediately notify the Recciver of
any judgment in litigation involving any of the aforesaid special powers or rights.

3.7 Third-Party Servicer. The Assuming Bank may perform any of its obligations
and/or exercise any of its rights under this Commercial Shared-Loss Agreement through or by
one or more Third-Party Servicers, who may take actions and make expenditures as if any such
Third-Party Servicer was the Assuming Bank hereunder (and, for the avoidance of doubt, such
expenses incurred by any such Third-Party Servicer on behalf of the Assuming Bank shall be
Reimbursable Expenses or Recovery Expenses, as the case may be, to the same extent such
expenses would so qualify if incurred by the Assuming Bank); provided, however, that the use
thercof by the Assuming Bank shall not release the Assuming Bank of any obligation or liability
hereunder.

ARTICLE 1V -- PORTFOLIO SALE

4.1 Assuming Bank Portfolio Sales of Remaining Shared-Loss Assets. The
Assuming Bank shall have the right with the concurrence of the Receiver, commencing as of the
first day of the third to last Shared-Loss Quarter, to liquidate for cash consideration, in one or
more transactions, all or a portion of Shared-Loss Assets held by the Assuming Bank (“Portfolio
Sales™). If the Assuming Bank exercises its option under this Section 4.1, it must give thirty (30)
days notice in writing to the Receiver setting forth the details and schedule for the Portfolio Sale
which shall be conducted by means of scaled bid sales to third parties, not including any of the
Assuming Bank’s affiliates, contractors, or any affiliates of the Assuming Bank’s contractors.

4.2 Calculation of Sale Gain or Loss. For Shared-Loss Assets gain or loss on the
sales under Section 4.1 will be calculated as the sale price received by the Assuming Bank less
the book value of the remaining Shared-Loss Assets.

ARTICLE V -- LOSS-SHARING NOTICES GIVEN TO CORPORATION AND/OR
RECEIVER

As a supplement to the notice provisions contained in Section 13.7 of the Purchase and
Assumption Agrcement, any notice, request, demand, consent, approval, or other communication
(a “Notice™) given to the Corporation and/or the Receiver in the loss-sharing context shall be
given as follows:

5.1 With respect to a Notice under Section 2 and Sections 3.1-3.5 of this Commercial
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Shared-l.oss Agreement:

Federal Deposit Insurance Corporation
Division of Resolutions and Receiverships
550 17th Street, N.W.

Washington, D.C. 20429

Attention: Assistant Director, Franchise and Asset Marketing

5.2 With respect to a Notice under Section 3.6 of this Commercial Shared-Loss
Agreement:

Federal Deposit Insurance Corporation Legal Division
1601 Bryan Street

Dallas, Texas 75201

Attention: Regional Counsel

with a copy to:

Federal Deposit Insurance Corporation Legal Division
550 17th Street, N.W.

Washington, D.C. 20429

Attention: Senior Counsel (Special Issues Group)

ARTICLE VI - MISCELLANEOUS

6.1 Expenses. Except as otherwise expressly provided herein, all costs and expenses
incurred by a party hereto in connection with this Commercial Shared-L.oss Agreement shall be
borne by such party whether or not the transactions contemplated herein shall be consummated.

6.2 Successors and Assigns; Specific Performance. All terms and provisions of this
Commercial Shared-Loss Agreement shall be binding upon and shall inure to the benefit of the
parties hereto only; provided, however, that, Receiver may assign or otherwise transfer this
Commercial Shared-Loss Agreement (in whole or in part) to the Federal Deposit Insurance
Corporation in its corporate capacity without the consent of Assuming Bank. Notwithstanding
anything to the contrary contained in this Commercial Shared-Loss Agreement, except as is
expressly permitted in this Section 6.2, Assuming Bank may not assign or otherwise transfer this
Commercial Shared-Loss Agreement (in whole or in part) without the prior written consent of
the Receiver, which consent may be granted or withheld by the Receiver in its sole discretion,
and any attempted assignment or transfer in violation of this provision shall be void ab initio.

For the avoidance of doubt, a merger or consolidation of the Assuming Bank with and into
another financial institution, the sale of all or substantially all of the assets of the Assuming Bank
to another financial institution constitutes the transfer of this Commercial Shared-Loss
Agreement which requires the consent of the Receiver; and for a period of thirty-six (36) months
after Bank Closing, a merger or consolidation shall also include the sale by any one or more
sharcholders of more than nine percent (9%) of the outstanding Shares of the Assuming Bank, or
of its Holding Company, or of any subsidiary holding Shared-Loss Assets or Shared-Loss

Securities, or the sale of Shares by the Assuming Bank or its Holding Company or any
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subsidiary holding Shared-Loss Assets or Shared-Loss Loans, in a public or private offering, that
increases the number of Shares outstanding by more than 9% and after issuance results in a
change of shareholder interest of more than 9%, constitutes the transfer of this Commercial
Shared-Loss Agreement which requires the consent of the Receiver. No Loss shall be
recognized as a result of any accounting adjustments that are made due to any such merger,
consolidation or sale consented to by the FDIC. For purposes of this provision 6.2, “Holding
Company” excludes any entity whose securities are publicly traded on a national sccurities
cxchange as defined by and registered with the Securities and Exchange Commission.

6.3 Governing Law. This Commercial Shared-Loss Agreement shall be construed in
accordance with federal law, or, if there is no applicable federal law, the laws of the State of
New York, without regard to any rule of conflict of law that would result in the application of the
substantive law of any jurisdiction other than the State of New York.

6.4 WAIVER OF JURY TRIAL. EACH PARTY HERETO HEREBY
IRREVOCABLY AND UNCONDITIONALLY WAIVES ALL RIGHT TO TRIAL BY JURY
IN OR TO HAVE A JURY PARTICIPATE IN RESOLVING ANY DISPUTE, ACTION,
PROCEEDING OR COUNTERCLAIM, WHETHER SOUNDING IN CONTRACT, TORT OR
OTHERWISE, ARISING OUT OF OR RELATING TO OR IN CONNECTION WITH THIS
COMMERCIAL SHARED-LOSS AGREEMENT OR ANY OF THE TRANSACTIONS
CONTEMPLATED HEREBY.

6.5  Captions. All captions and headings contained in this Commercial Shared-Loss
Agreement are for convenience of reference only and do not form a part of, and shall not affect
the meaning or interpretation of, this Commercial Shared-Loss Agreement.

6.6 Entire Agreement; Amendments. This Commercial Shared-Loss Agreement,
along with the Single Family Shared-Loss Agreement and the Purchase and Assumption
Agreement, including the Exhibits and any other documents delivered pursuant hereto, embody
the entire agreement of the parties with respect to the subject matter hereof, and supersede all
prior representations, warranties, offers, acceptances, agreements and understandings, written or
oral, relating to the subject matter herein. This Commercial Shared-l.oss Agreement may be
amended or modified or any provision thereof waived only by a written instrument signed by
both parties or their respective duly authorized agents.

6.7  Severability. Whenever possible, each provision of this Commercial Shared-I.oss
Agreement shall be interpreted in such manner as to be effective and valid under applicable law,
but if any provision of this Commercial Shared-Loss Agreement is held to be prohibited by or
invalid, illegal or unenforceable under applicable law, such provision shall be construed and
enforced as if it had been more narrowly drawn so as not to be prohibited, invalid, illegal or
unenforceable, and the validity, legality and enforceability of the remainder of such provision
and the remaining provisions of this Commercial Shared-Loss Agreement shall not in any way
be affected or impaired thereby.

6.8 No Third Party Beneficiary, This Commercial Shared-Loss Agreement and the
Exhibits hereto are for the sole and exclusive benefit of the parties hereto and their respective
permitted successors and permitted assigns and there shall be no other third party beneficiaries,
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and nothing in Commercial Shared-Loss Agreement or the Exhibits shall be construed to grant to
any other Person any right, remedy or claim under or in respect of this Commercial Shared-Loss
Agreement or any provision hereof.

6.9 Consent. Except as otherwise provided herein, when the consent of a party is
required herein, such consent shall not be unreasonably withheld or delayed.

6.10  Rights Cumulative. Except as otherwise expressly provided herein, the rights of
each of the parties under this Commercial Shared-Loss Agreement are cumulative, may be
exercised as often as any party considers appropriate and are in addition to each such party’s
rights under the Purchase and Sale Agreement and any of the related agreements or under law.
Except as otherwise expressly provided herein, any failure to exercise or any delay in exercising
any of such rights, or any partial or defective exercise of such rights, shall not operate as a
waiver or variation of that or any other such right.
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