




































































ARTICLE XII 
INDEMNIFICATION 

12.1 Indemnification of Indemnitees. From and after the Bank Closing Date and 
subject to the limitations set forth in this Section and Section 12.6 and compliance by the 
Indemnitees with Section 12.2, the Receiver agrees to indemnify and hold harmless the 
Indemnitees against any and all costs, losses, liabilities, expenses (including attorneys' fees) 
incurred prior to the assumption of defense by the Receiver pursuant to paragraph (d) of Section 
12.2, judgments, fines and amounts paid in settlement actually and reasonably incurred in 
connection with claims against any Indemnitee based on liabilities of the Failed Bank that are not 
assumed by the Assuming Bank pursuant to this Agreement or subsequent to the execution 
hereof by the Assuming Bank or any Subsidiary or Affiliate of the Assuming Bank for which 
indemnification is provided hereunder in (a) of this Section 12.1, subject to certain exclusions as 
provided in (b) of this Section 12.1: 

(a) 

(1) claims based on the rights of any shareholder or former shareholder as such of 
(x) the Failed Bank, or (y) any Subsidiary or Affiliate of the Failed Bank; 

(2) claims based on the rights of any creditor as such of the Failed Bank, or any 
creditor as such of any director, officer, employee or agent of the Failed Bank, with respect to 
any indebtedness or other obligation of the Failed Bank arising prior to the Bank Closing Date; 

(3) claims based on the rights of any present or former director, officer, employee 
or agent as such of the Failed Bank or of any Subsidiary or Affiliate of the Failed Bank; 

(4) claims based on any action or inaction prior to the Bank Closing Date of the 
Failed Bank, its directors, officers, employees or agents as such, or any Subsidiary or Affiliate of 
the Failed Bank, or the directors, officers, employees or agents as such of such Subsidiary or 
Affiliate; 

(5) claims based on any malfeasance, misfeasance or nonfeasance of the Failed 
Bank, its directors, officers, employees or agents with respect to the trust business of the Failed 
Bank, if any; 

(6) claims based on any failure or alleged failure (not in violation oflaw) by the 
Assuming Bank to continue to perform any service or activity previously performed by the Failed 
Bank which the Assuming Bank is not required to perform pursuant to this Agreement or which 
arise under any contract to which the Failed Bank was a party which the Assuming Bank elected 
not to assume in accordance with this Agreement and which neither the Assuming Bank nor any 
Subsidiary or Affiliate of the Assuming Bank has assumed subsequent to the execution hereof; 

(7) claims arising from any action or inaction of any Indemnitee, including for 
purposes of this Section 12.1 (a)(7) the former officers or employees of the Failed Bank or of any 
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Subsidiary or Affiliate of the Failed Bank that is taken upon the specific written direction of the 
Corporation or the Receiver, other than any action or inaction taken in a manner constituting bad 
faith, gross negligence or willful misconduct; and 

(8) claims based on the rights of any depositor of the Failed Bank whose deposit 
has been accorded "withheld payment" status and/or returned to the Receiver or Corporation in 
accordance with Section 9.5 and/or has become an "unclaimed deposit" or has been returned to 
the Corporation or the Receiver in accordance with Section 2.3; 

(b) provided, that, with respect to this Agreement, except for paragraphs (7) and (8) 
of Section 12.1 (a), no indemnification will be provided under this Agreement for any: 

(1) judgment or fine against, or any amount paid in settlement (without the 
written approval of the Receiver) by, any Indemnitee in connection with any action that seeks 
damages against any Indemnitee (a "counterclaim") arising with respect to any Asset and based 
on any action or inaction of either the Failed Bank, its directors, officers, employees or agents as 
such prior to the Bank Closing Date, unless any such judgment, fine or amount paid in settlement 
exceeds the greater of (i) the Repurchase Price of such Asset, or (ii) the monetary recovery 
sought on such Asset by the Assuming Bank in the cause of action from which the counterclaim 
arises; and in such event the Receiver will provide indemnification only in the amount of such 
excess; and no indemnification will be provided for any costs or expenses other than any costs or 
expenses (including attorneys' fees) which, in the determination of the Receiver, have been 
actually and reasonably incurred by such Indemnitee in connection with the defense of any such 
counterclaim; and it is expressly agreed that the Receiver reserves the right to intervene, in its 
discretion, on its behalf and/or on behalf of the Receiver, in the defense of any such 
counterclaim; 

(2) claims with respect to any liability or obligation of the Failed Bank that is 
expressly assumed by the Assuming Bank pursuant to this Agreement or subsequent to the 
execution hereof by the Assuming Bank or any Subsidiary or Affiliate of the Assuming Bank; 

(3) claims with respect to any liability of the Failed Bank to any present or former 
employee as such of the Failed Bank or of any Subsidiary or Affiliate of the Failed Bank, which 
liability is expressly assumed by the Assuming Bank pursuant to this Agreement or subsequent to 
the execution hereof by the Assuming Bank or any Subsidiary or Affiliate of the Assuming Bank; 

(4) claims based on the failure of any Indemnitee to seek recovery of damages 
from the Receiver for any claims based upon any action or inaction of the Failed Bank, its 
directors, officers, employees or agents as fiduciary, agent or custodian prior to the Bank Closing 
Date; 

(5) claims based on any violation or alleged violation by any Indemnitee of the 
antitrust, branching, banking or bank holding company or securities laws of the United States of 
America or any State thereof; 
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(6) claims based on the rights of any present or former creditor, customer, or 
supplier as such of the Assuming Bank or any Subsidiary or Affiliate of the Assuming Bank; 

(7) claims based on the rights of any present or former shareholder as such of the 
Assuming Bank or any Subsidiary or Affiliate of the Assuming Bank regardless of whether any 
such present or former shareholder is also a present or former shareholder of the Failed Bank; 

(8) claims, if the Receiver determines that the effect of providing such 
indemnification would be to (i) expand or alter the provisions of any warranty or disclaimer 
thereof provided in Section 3.3 or any other provision of this Agreement, or (ii) create any 
warranty not expressly provided under this Agreement; 

(9) claims which could have been enforced against any Indemnitee had the 
Assuming Bank not entered into this Agreement; 

(10) claims based on any liability for taxes or fees assessed with respect to the 
consummation of the transactions contemplated by this Agreement, including without limitation 
any subsequent transfer of any Assets or Liabilities Assumed to any Subsidiary or Affiliate of the 
Assuming Bank; 

(11) except as expressly provided in this Article XII, claims based on any action 
or inaction of any Indemnitee, and nothing in this Agreement shall be construed to provide 
indemnification for (i) the Failed Bank, (ii) any Subsidiary or Affiliate of the Failed Bank, or (iii) 
any present or former director, officer, employee or agent of the Failed Bank or its Subsidiaries 
or Affiliates; provided, that the Receiver, in its discretion, may provide indemnification 
hereunder for any present or former director, officer, employee or agent of the Failed Bank or its 
Subsidiaries or Affiliates who is also or becomes a director, officer, employee or agent of the 
Assuming Bank or its Subsidiaries or Affiliates; 

(12) claims or actions which constitute a breach by the Assuming Bank of the 
representations and warranties contained in Article XI; 

(13) claims arising out of or relating to the condition of or generated by an Asset 
arising from or relating to the presence, storage or release of any hazardous or toxic substance, or 
any pollutant or contaminant, or condition of such Asset which violate any applicable Federal, 
State or local law or regulation concerning environmental protection; and 

(14) claims based on, related to or arising from any asset, including a loan, 
acquired or liability assumed by the Assuming Bank, other than pursuant to this Agreement. 

12.2 Conditions Precedent to Indemnification. It shall be a condition precedent to 
the obligation of the Receiver to indemnify any Person pursuant to this Article XII that such 
Person shall, with respect to any claim made or threatened against such Person for which such 
Person is or may be entitled to indemnification hereunder: 
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(a) give written notice to the Regional Counsel (Litigation Branch) of the Corporation 
in the manner and at the address provided in Section 13.7 of such claim as soon as practicable 
after such claim is made or threatened; provided, that notice must be given on or before the date 
which is six (6) years from the date of this Agreement; 

(b) provide to the Receiver such information and cooperation with respect to such 
claim as the Receiver may reasonably require; 

(c) cooperate and take all steps, as the Receiver may reasonably require, to preserve 
and protect any defense to such claim; 

(d) in the event suit is brought with respect to such claim, upon reasonable prior 
notice, afford to the Receiver the right, which the Receiver may exercise in its sole discretion, to 
conduct the investigation, control the defense and effect settlement of such claim, including 
without limitation the right to designate counsel and to control all negotiations, litigation, 
arbitration, settlements, compromises and appeals of any such claim, all of which shall be at the 
expense of the Receiver; provided, that the Receiver shall have notified the Person claiming 
indemnification in writing that such claim is a claim with respect to which the Person claiming 
indemnification is entitled to indemnification under this Article XII; 

(e) not incur any costs or expenses in connection with any response or suit with 
respect to such claim, unless such costs or expenses were incurred upon the written direction of 
the Receiver; provided, that the Receiver shall not be obligated to reimburse the amount of any 
such costs or expenses unless such costs or expenses were incurred upon the written direction of 
the Receiver; 

(f) not release or settle such claim or make any payment or admission with respect 
thereto, unless the Receiver consents in writing thereto, which consent shall not be unreasonably 
withheld; provided, that the Receiver shall not be obligated to reimburse the amount of any such 
settlement or payment unless such settlement or payment was effected upon the written direction 
of the Receiver; and 

(g) take reasonable action as the Receiver may request in writing as necessary to 
preserve, protect or enforce the rights of the indemnified Person against any Primary Indemnitor. 

12.3 No Additional Warranty. Nothing in this Article XII shall be construed or 
deemed to (i) expand or otherwise alter any warranty or disclaimer thereof provided under 
Section 3.3 or any other provision of this Agreement with respect to, among other matters, the 
title, value, collectibility, genuineness, enforceability or condition of any (x) Asset, or (y) asset of 
the Failed Bank purchased by the Assuming Bank subsequent to the execution of this Agreement 
by the Assuming Bank or any Subsidiary or Affiliate of the Assuming Bank, or (ii) create any 
warranty not expressly provided under this Agreement with respect thereto. 

12.4 Indemnification of Receiver and Corporation. From and after the Bank 
Closing Date, the Assuming Bank agrees to indemnify and hold harmless the Corporation and the 
Receiver and their respective directors, officers, employees and agents from and against any and 

DINB P&A 
January IS. 2010 

34 DEPOSIT INSURANCE NA TlONAL BANK OF KAYSVILLE 
KAYSVILLE. UTAH 



all costs, losses, liabilities, expenses (including attorneys' fees), judgments, fines and amounts 
paid in settlement actually and reasonably incurred in connection with any of the following: 

(a) claims based on any and all liabilities or obligations of the Failed Bank assumed 
by the Assuming Bank pursuant to this Agreement or subsequent to the execution hereof by the 
Assuming Bank or any Subsidiary or Affiliate of the Assuming Bank, whether or not any such 
liabilities subsequently are sold and/or transferred, other than any claim based upon any action or 
inaction of any Indemnitee as provided in paragraph (7) or (8) of Section 12.1 (a); and 

(b) claims based on any act or omission of any Indemnitee (including but not limited 
to claims of any Person claiming any right or title by or through the Assuming Bank with respect 
to Assets transferred to the Receiver pursuant to Section 3.4 or 3.6), other than any action or 
inaction of any Indemnitee as provided in paragraph (7) or (8) of Section 12.1 (a). 

12.5 Obligations Supplemental. The obligations of the Receiver, and the Corporation 
as guarantor in accordance with Section 12.7, to provide indemnification under this Article XII 
are to supplement any amount payable by any Primary Indemnitor to the Person indemnified 
under this Article XII. Consistent with that intent, the Receiver agrees only to make payments 
pursuant to such indemnification to the extent not payable by a Primary Indemnitor. If the 
aggregate amount of payments by the Receiver, or the Corporation as guarantor in accordance 
with Section 12.7, and all Primary Indemnitors with respect to any item of indemnification under 
this Article XII exceeds the amount payable with respect to such item, such Person being 
indemnified shall notify the Receiver thereof and, upon the request of the Receiver, shall 
promptly pay to the Receiver, or the Corporation as appropriate, the amount of the Receiver's (or 
Corporation's) payments to the extent of such excess. 

12.6 Criminal Claims. Notwithstanding any provision of this Article XII to the 
contrary, in the event that any Person being indemnified under this Article XII shall become 
involved in any criminal action, suit or proceeding, whether judicial, administrative or 
investigative, the Receiver shall have no obligation hereunder to indemnify such Person for 
liability with respect to any criminal act or to the extent any costs or expenses are attributable to 
the defense against the allegation of any criminal act, unless (i) the Person is successful on the 
merits or otherwise in the defense against any such action, suit or proceeding, or (ii) such action, 
suit or proceeding is terminated without the imposition of liability on such Person. 

12.7 Limited Guaranty of the Corporation. The Corporation hereby guarantees 
performance of the Receiver's obligation to indemnify the Assuming Bank as set forth in this 
Article XII. It is a condition to the Corporation's obligation hereunder that the Assuming Bank 
shall comply in all respects with the applicable provisions of this Article XII. The Corporation 
shall be liable hereunder only for such amounts, if any, as the Receiver is obligated to pay under 
the terms of this Article XII but shall fail to pay. Except as otherwise provided above in this 
Section 12.7, nothing in this Article XII is intended or shall be construed to create any liability or 
obligation on the part of the Corporation, the United States of America or any department or 
agency thereof under or with respect to this Article XII, or any provision hereof, it being the 
intention of the parties hereto that the obligations undertaken by the Receiver under this Article 
XII are the sole and exclusive responsibility of the Receiver and no other Person or entity. 
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12.8 Subrogation. Upon payment by the Receiver, or the Corporation as guarantor in 
accordance with Section 12.7, to any Indemnitee for any claims indemnified by the Receiver 
under this Article XII, the Receiver, or the Corporation as appropriate, shall become subrogated 
to all rights of the Indemnitee against any other Person to the extent of such payment. 

ARTICLE XIII 
MISCELLANEOUS 

13.1 Entire Agreement. This Agreement embodies the entire agreement of the parties 
hereto in relation to the subject matter herein and supersedes all prior understandings or 
agreements, oral or written, between the parties. 

13.2 Headings. The headings and subheadings of the Table of Contents, Articles and 
Sections contained in this Agreement, except the terms identified for definition in Article I and 
elsewhere in this Agreement, are inserted for convenience only and shall not affect the meaning 
or interpretation of this Agreement or any provision hereof. 

13.3 Counterparts. This Agreement may be executed in any number of counterparts 
and by the duly authorized representative of a different party hereto on separate counterparts, 
each of which when so executed shall be deemed to be an original and all of which when taken 
together shall constitute one and the same Agreement. 

13.4 GOVERNING LAW. THIS AGREEMENT AND THE RIGHTS AND 
OBUGA TIONS HEREUNDER SHALL BE GOVERNED BY AND CONSTRUED IN 
ACCORDANCE WITH THE FEDERAL LAW OF THE UNITED STATES OF AMERICA, 
AND IN THE ABSENCE OF CONTROLLING FEDERAL LAW, IN ACCORDANCE WITH 
THE LAWS OF THE STATE IN WHICH THE MAIN OFFICE OF THE FAILED BANK IS 
LOCATED. 

13.5 Successors. All terms and conditions of this Agreement shall be binding on the 
successors and assigns of the Receiver, the Corporation and the Assuming Bank. Except as 
otherwise specifically provided in this Agreement, nothing expressed or referred to in this 
Agreement is intended or shall be construed to give any Person other than the Receiver, the 
Corporation and the Assuming Bank any legal or equitable right, remedy or claim under or with 
respect to this Agreement or any provisions contained herein, it being the intention of the parties 
hereto that this Agreement, the obligations and statements of responsibilities hereunder, and all 
other conditions and provisions hereof are for the sole and exclusive benefit of the Receiver, the 
Corporation and the Assuming Bank and for the benefit of no other Person. 

13.6 Modification; Assignment. No amendment or other modification, rescission, 
release, or assignment of any part of this Agreement shall be effective except pursuant to a 
written agreement subscribed by the duly authorized representatives ofthe parties hereto. 
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13.7 Notice. Any notice, request, demand, consent, approval or other communication 
to any party hereto shall be effective when received and shall be given in writing, and delivered 
in person against receipt therefor, or sent by certified mail, postage prepaid, courier service, telex 
or facsimile transmission to such party (with copies as indicated below) at its address set forth 
below or at such other address as it shall hereafter furnish in writing to the other parties. All such 
notices and other communications shall be deemed given on the date received by the addressee. 

Assuming Bank 

Deposit Insurance National Bank of Kaysville 
40 Pacifica 
Irvine, CA 92618 
Attention: Terry B. Knapper 

Chief Executive Officer 

Receiver and Corporation 

Federal Deposit Insurance Corporation, 
Receiver of Barnes Banking Company 
40 Pacifica 
Irvine, CA 92618 

Attention: Settlement Manager 

with copy to: Regional Counsel (Litigation Branch) 

and with respect to notices under Article XII: 

Federal Deposit Insurance Corporation 
Receiver of Barnes Banking Company 
1601 Bryan St. 
Dallas, Texas 75201 

Attention: Regional Counsel (Litigation Branch) 

13.8 Manner of Payment. All payments due under this Agreement shall be in lawful 
money of the United States of America in immediately available funds as each party hereto may 
specify to the other parties; provided, that in the event the Receiver or the Corporation is 
obligated to make any payment hereunder in the amount of $25,000.00 or less, such payment 
may be made by check. 

13.9 Costs, Fees and Expenses. Except as otherwise specifically provided herein, 
each party hereto agrees to pay all costs, fees and expenses which it has incurred in connection 
with or incidental to the matters contained in this Agreement, including without limitation any 
fees and disbursements to its accountants and counsel; provided, that the Assuming Bank shall 
pay all fees, costs and expenses (other than attorneys' fees incurred by the Receiver) incurred in 

DINBP&A 
January 15, 2010 

37 DEPOSIT INSURANCE NATIONAL BANK OF KAYSVILLE 
KA YSVILLE, UTAH 



connection with the transfer to it of any Assets or Liabilities Assumed hereunder or in 
accordance herewith. 

13.10 Waiver. Each ofthe Receiver, the Corporation and the Assuming Bank may 
waive its respective rights, powers or privileges under this Agreement; provided, that such 
waiver shall be in writing; and further provided, that no failure or delay on the part of the 
Receiver, the Corporation or the Assuming Bank to exercise any right, power or privilege under 
this Agreement shall operate as a waiver thereof, nor will any single or partial exercise of any 
right, power or privilege under this Agreement preclude any other or further exercise thereof or 
the exercise of any other right, power or privilege by the Receiver, the Corporation, or the 
Assuming Bank under this Agreement, nor will any such waiver operate or be construed as a 
future waiver of such right, power or privilege under this Agreement. 

13.11 Severability. If any provision of this Agreement is declared invalid or 
unenforceable, then, to the extent possible, all of the remaining provisions of this Agreement 
shall remain in full force and effect and shall be binding upon the parties hereto. 

13.12 Term of Agreement. This Agreement shall continue in full force and effect until 
the sixth (6th) anniversary of the Bank Closing Date; provided, that the provisions of Section 6.3 
and 6.4 shall survive the expiration of the term of this Agreement. Provided, however, the 
receivership of the Failed Bank may be terminated prior to the expiration of the term of this 
Agreement; in such event, the guaranty of the Corporation, as provided in and in accordance with 
the provisions of Section 12.7 shall be in effect for the remainder of the term. Expiration of the 
term of this Agreement shall not affect any claim or liability of any party with respect to any (i) 
amount which is owing at the time of such expiration, regardless of when such amount becomes 
payable, and (ii) breach of this Agreement occurring prior to such expiration, regardless of when 
such breach is discovered. 

13.13 Survival of Covenants, Etc. The covenants, representations, and warranties in 
this Agreement shall survive the execution of this Agreement and the consummation of the 
transactions contemplated hereunder. 
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IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be 
executed by their duly authorized representatives as of the date first above written. 
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FEDERAL DEPOSIT INSURANCE CORPORATION, 
RECEIVER OF BARNES BANKING COMPANY, 
KAYSVILLE, UTAH 

BY~S:~~ 
Director, Division of Resolutions and Receiverships 

FEDERAL DEPOSIT INSURANCE CORPORATION 

BY:~s~an~ 
Director, Division of Resolutions and Receiverships 

DEPOSIT INSURANCE NATIONAL BANK OF 
KAYSVILLE 
KAYSVILLE, UTAH 

BY:~~.~ 
MItc ell L. Glassman 
Director, Division of Resolutions and Receiverships 
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SCHEDULE 2.1 – Certain Liabilities Assumed 
 
 

TO BE PROVIDED AFTER BANK CLOSING. 

DINB P&A                                                                                                                                               DEPOSIT INSURANCE BANK OF KAYSVILLE 
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SCHEDULE 2.1(a) - Excluded Deposit Liability Accounts 

1. All IRA Accounts 
2. All Certificates of Deposits 
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SCHEDULE 3.1 - Certain Assets Purchased 

TO BE PROVIDED 
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SCHEDULE 3.1(e) - Loans Secured, In Whole Or In Part, By Assumed Deposits Or 
Deposits At Other Depository Institutions 
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SEE ATTACHED LIST 

TO BE FURNISHED POST CLOSING 
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SCHEDULE 3.1(i) - Acquired Subsidiaries 

NONE 
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SCHEDULE 3.2 - Purchase Price of Assets or assets 

(a) cash and receivables from depository 
institutions, including cash items in the 
process of collection, plus 
interest thereon: 

(b) omitted 

(c) omitted 

(d) omitted 

(e) Loans purchased pursuant to Section 3.l(e): 

(f) omitted 

(g) Safe Deposit Boxes and related business, 
safekeeping business and trust business, if 
any: 

(h) Records and other documents: 

(i) 

(j) 

(k) assets securing Deposits of public money, to 
the extent not otherwise purchased 
hereunder: 

(1) Overdrafts of customers: 

assets subject to an option to purchase: 

(a) Bank Premises: 

(b) Furniture and Equipment: 

(c) Fixtures: 

(d) Other Equipment: 
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Book Value 

Book Value 

Fair Market Value 

Book Value 

Fair Market Value 

Book Value 

Fair Market Value 

Fair Market Value 

Fair Market Value 

Fair Market Value 
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SCHEDULE 3.5(k) - Securities Not Purchased 

AS SPECIFIED IN SECTION 3.5 

NO SECURITIES PURCHASED 
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